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���
��������6���������
��	����6�����������t�������������u�5��������;������������������>;����������<
��������
��:�������������<������6����������������(��
���
��
�����5��������
�������>�<�������������
��	����6�����������t�����;�e��� ! "�0v�g���� ! "�0w�$""$%�&'3(��
���
��������6���������
����������
��	�������������<�<��(��
���
�����������6���	��<���l���<�8�������������
��	�������������<�<��(��
���
��
�����<�������l������8���<����u<��������6��
��	��������t���������� ! "�02�$""$%�&'3(��
���
��
�����<������



���

�������	
���������������	�
������
������������������������������������ �����������!"����������������	��
�#$��%�$������������&�'��$������("�����)�"���� �*������
�!����������������������������'������� �����������'���'�
�������	������������'+�,���
�-�������.���������	��!���������	��/�01123/4567� ���� �89:&;;;&�<"��'�������"��������	������=�$������>��.���.������<�$�"
���������$������
��.�������8?&:;;�$�
������������������� ����
�����!�$�$����&�����������@���������A�BCDEFGHC��I������������������	�����	������������89:&;;;+�=�$������>��.���.����"$�������01123/4567� ��� ���������!�������$��� �89:&;;;����89;&;;;&�'��������"����
������!����������01123/4567� ���'�"���<������ ���������� "���� �����<�������
��+�J�
������
�'������$��"��������	�����8K&L:;���� ��
+��L+�J�
������
����	����� �$�
�
������������
����!���+��,������$��������
����
��M�$��	�������
���N�OP ������
�����!��� �����������!�����!����� �"���$�����<�������,���
�-�������.&����%��"������	�����$���������  �$��
����(���
�&�������%��	����!�<����!�������������� "����������$������������
������
����������$�����<�����������<�
������'�
����Q�������'�	� ������
� ����	+��=��<��
��������$���,���
�-�������.����$"
���5�0/R�0RST74R�3TUV17WX���������������������A�BCDEFGHC�E�I��Y��Z47[2/R4/17�R4/5�1V01�\2]07�̂ 43/0/R4_�]0R4�0/�OT/̀ab[01235�71014]4/1WX�\2]07�-�������.���������	����������J�
������
���������
����������!�����������$�����������������"!
�'����������
+��c������������������������J�
������
���������'�
������������������������������
�������"
�	�$�� �

�������������$��'������������<������&�� �������	� �"�������$�$����&��F�d�d�e���������fg���������h�BCD#FGHC��Ifg����������i"���&��F�d�d�e���������f����������h�BCDEFGHC��Ifj����
�8?&:;;������� ���$�
��������
� ������
+�kF�d�d�E���������ff���������h�BCDEFGHC���gg�+�-�����������������������"!
�'������
&��
��$$"�����	��� ��$��������������$�������+�*�����Q��!����l  �$���>��.���.��������<������&����]0R4�0�S2ba/1035�̀2/m477T2/n�/21�0/�OT/̀ab[01235�71014]4/1WX�\2]07�̂ 43/0/R4_67�



���

�������	���
��
�����	���
��
�
���������������	������
��
�����	��
����	��
����������
�
�������	
������������	�����	�������������
�����������������
������	
���
���
��������
��
	�������������������������������
�������
������
���
�
���	��
�	���������������������������� �
���
������������
��
��
������
�����	������	�����	
�����������������
����������
������������!	������"����
���������������������������	����������	����	�
���
���
�����	���
���������������	������������������
�����	��������

	�������	������	������
����#��
�$%$&'(����
�
�����	���
�������
����������	��������������	����������"����
������������
��
����������������� �
��
���������
��������������������	������������������
��
��
�
�����	����������
���������������
��������
��	��
��
���������	���������������
�����
�������	���������	������������������ ���������
���������������
����������	���
��
��������������
��	��
����������
��
�����	�����������	���������
�������������	������)���
	��������
��	��	��������
�	��
�����������*+,-./�012&.&$13�-.$1�.�45,&61//%,&78�9+%5+�+./�:11&�%&5,2215(;<�;.:1;1$�%&�(+1�=,->;.%&(�./�.&�4%&5?;>.(,2<�/(.(1-1&(@8�4A+121�.�5,&61//%,&�%/�.�B,;?&(.2<�������������
������	
���
���
��������
��
	�����������������CD	
�
	�����	

��E�������	��	���	�����
�
����
�����������������������
�������
����	���������
�����	��������
	����	
������������
�������
�����������
�����	��������������	
����
�����	��������������
��������	�����	
��������
���������	��6,;;,9@8�FGHIJG�KLM�NOPQJGL��RS��T�U��V���WW���WWR��XR�Y��Z����R���RX���V�Y��[����\XW�CR���[	�
����]SSE��������������
�����	
�
������
���
�
���	��
�	��������������
������
��	������
��������������!�������
���
	������������������� ��������������������
���	������
	���
������������	���������	������
��������
��������������
�
��
��	���������	�������
�	�
������	����	��	��������������
�	�����
��������
������������)���
	��	�������������������� ����
�����	������	���
���	���������	���	��
������������4*+1�(1/(�(,�$1(12-%&1�9+1(+12�.�5,&61//%,&�%/�B,;?&(.2<�%/�9+1(+12�(+1�.55?/1$'/�9%;;�9./�,B12:,2&1�.(�(���
	������



���

��������	
���������������������������� !"�#$�%�##�%�&�������'()��*#$%�+ ,�-%.%� !"�&$��/0!12("�3242(5�3678(9(�:;682%�#,�#<�# ��=>��?��@��	��AB��	��C�A>DA�A>�C%�E��F���G�	�HI
�J�I�D�	�K�A��D���@A�A>��LADA�B��MAA�I��CB������I������FI�C�DI��N��@IN���
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EXHIBITS 
1. Sheriff of Cook County Attorney Identification 

2. Tomas Hernandez Arrest Report = ADM-PROD-1736 

3. Tomas Hernandez November 27, 2019 note to ARDC = ADM-PROD-0062 

4. August 16, 2017 Court Order= ADM-PROD-1963 

5. August 16, 2017 Court Order= ADM·PROD-1869 

6. August 16, 2017 Court Order 

7. Salas $10,000 check# 371 = ADM·PROD-1887 

8. Salas Affidavit= ADM-PROD-1879 

9. Motion for Bond Review/ Approve Funds= ADM-PROD-1878 

10.September 5, 2017 Court Order of Judge Robert Kuzas 

11.September 7, 2017 Chase $10,000 check #9131929532 

12.September 8, 2017 Court Order of Judge Robert Kuzas 

13.September 8, 2017 Court Order of Judge Robert Kuzas Approving Funds 

14.Chicago Police Retired Detective Identification 

15.Supreme Court of Illinois Court Argument Tape- Death Penalty Case 

16.Supreme Court of Illinois case - Rissley Death Penalty Case 

17.lllinois Class A Private Detective License 

18.Death Penalty Defense Seminar Faculty 

19.Narcotics Supplementary Report= ADM-PROD-1709 thrul711 

20.Photo of Cocaine = ADM-PROD 1720 

21.Photo of Marijuana = ADM-PROD 1724 



22.Photo of Firearms= ADM-PROD 1800 

23.Complaint for Search Warrant, Page 1 = ADM-PROD 1835 

24.Search Warrant = ADM-PROD = 1834 

25.Laboratory Report= ADM-PROD 1758 

26.Motion to Suppress Statements= ADM-PROD 1707 

27.Court Transcript of June 27, 2019 Motion to Suppress 

28.Appellate Brief = ADM-PROD 2120 thru 2136 

29."Habeas Corpus" by Joshua Sachs, 2003 

30."Habeas Corpus" by Joshua Sachs, 2007 

31."Elements of Illinois Law: Criminal Law" by Joshua Sachs, 2015 

32.Appellant's Petition for Rehearing= ADM-PROD 2065 thru 2071 

33.Appellants Motion to Reconsider= ADM-PROD 2457 thru 2463 

34.Verified Statement of Joshua Sachs = ADM-PROD 2483/2484 

35.June 13, 2018 Appellate Court letter= ADM-PROD 1999 

36.July 17, 2018 correspondence from Cristina Caballero 



Office of the Sheriff of Cook County , 

THIS CARD HAS BEEN ISSUED TO 

MICHELLE GONZALEZ 

ATTORNEY 

.. NOT AN EMPLOYEE'• 

EXPIRES 06/JQ/2024 

Office of the Sheriff of Cook County 

TiilS CARD HA.C. BEEN ISSUED TO 

JOHN P CARROLL 

ATTORNEY 

'"'NOT AN E.MPLOYEE0 

EXPIRES 01/31/2024 

EXHJBfT 

i - -Z!!!------1!9,_ __ 



CHICAGO POUCE DEPARTMENiT 

ARREST REPORT 
'1510 S .. fll lclilg111n, A.\•enue, Chi~ago, LIii nol ii 606-SJ 
{F,;,"~i<> ~ o;i~, Po[oo ll • ~ Ftr~Q~ rJ1)J) 
CPD-,,. ~2uc:1<EY. ~ 

, oma1af 
!RM:6519 W tt!th S, #ff , R!::AR 

13e 'l'/n, IL 
limpl: 1orte 

None 
OOB: 27 QVE'lmbe,r ·1973 
AGI::: 43 years 
POB: Mexico (S:ate, Is Ur1!ul',111 i) 

ARME"D WITH U11s111t~ed 

l'l'e'it , atis; 16 Ali[!Ust :;40 Tf(ll: Com,pleh! o 

FINAL. APPROVAL 

6' 03f' 
1..!0 lb-. 
Brow Ey~s 
BIAck li11lr 
Nalural Hoir S yl& 
Medium Corf'!~lexlo'I 

;};: Lo.caticn: tl51 El W 16"' St, #tFL, RE=AR Be.:rt: 3100 I 
.i!;" El1amr~r1. IL Ce~ndent. Children?No 'ffi 000 - Ap11rll'TllllI1t 
'ja1 Hold ing FacHlty: Oi~mct011 l\ol(llo loc;;:,up 
'fl Reslgted Arte-Jti' No 
·z , ..,. _ 
.. l 

o ffe11se As Ci1e,j 720 [LCS 55D.Df4•G 

CEl :l!:I 1962Sf41' 
m, #; 1'.158 '·:!8 

YD'#: 
RO #,.: JJ!,392.821 

EVE: Nir ii: 17227148!:I!.\ 

Co-Ar.re'5tS Assoc CasH 
DCFS W:a~d ? D 

Victim 

Stata Of I ll inc i~, P .0 . Velez 
#1~ 216 ! 

CANNABIS " POSSESS MORE THAN 5CGO GRMS j 

Cl:ass 'I - Tyve F yr 
Offl':lri$~ AG Cited 720 ILCS 570.0141).2.A.2.E~ Sfate Of lllnpls, P.O. Vek,:.:-

#1321e 
p cs - POSS i=.ss l :.Ki «o~ BRAMS COCAINE 

_ lass 1 ~ T e F 

[r'===i= - ~ ==~~~::===:=~, \:;Q[ 
-.C "fll Type Approx. Weight/Quannty Units Estimated Stral'lt V.ahJ1t ~·! 
~~~! ~ U•!ipecl Co.11!i'Qlled Subsrance 111 GRAMS $13,875.00 \ ! 
~~-> it, uipe,~t Cfl{Jnab15 7.22 eRAM!l $42.732.00 t-!;i · • ~ . 
➔ ' id: 
' a:: ~-z 

EXHIBIT 

a 
ADM-PROD-001736 



Ms. Smart. 

1, Tomas Henu1nd't':1. believe I sent a!I the infornn11ion from the case. I belie1te the)· diJ nut tln 

their job and I met two people lhal :ire ill prisou for lhe ~aim: reason was. 'Jlu·y bad rlle sttme l,m ·i.:l}, J 
llilll 11ml they clid lhe same Ihin,g 10 them. Moise-s IJarrei-a:s is ORe of 1.bem, hi.' 111formarim1 is YJ l 52i 
S1atev1Ue aud the olbc::r IH="rsuu is .lrnm Galvez. Another person is Nicolas Meza. l believe that is ~nou~h 

for the money l.o e returned lo me bcca se the·' did not do, anythi lj/; for mi:. 

NOV 27 2019 

ATIY REG&. D1SC COMM 
CHICAGO 

EXHJBiT 

13 
ADM-PROD-000062 



Order fur Sge-c'.a.l Corulitions of Bail (08/04/09) CCG N50l 

JN THE CIRCUIT COURT OF COOK COUN'IY i ILLINOIS ~-.1 ~ 
\, . 

THE PEOPLE OF THE STATE OF TLUNOIS, 
Peri tinner 

No. 1 I 
---r 

J 

ORDER FOR SPECIAL CONDITIONS OF BAIL 

TT TS HEREEY ORU ".RED TI IAT~ in rhc ,:vr.:nt. the Defendam i~ a.d.m.itted to bail) k or she shall comply with th¢ 
special conditiom of hail as sec forth below; 

U Rc:pon to Pcctrl:il s~rviccs Unit uf Lhe A.du 1 r Probation o~
p.rn:mmt and ~umply with oh going rcportiug 1e,quir(!:m~r11:.~ as 

d~Lel'mined by Pretrial Servi-.:~ or as sprdtlt:rl hdow: 

• l¾y up to .$5t1.nn monthly pr~t.rial ~upervi~ion re1, in 3.C~ 

,.,,rd.:incc with the- ~uideline.s of the A.duh: Prubalion D~parr~ 
m~u~'s· Pre.trial SupeTVi.sion Fc:e~ Llsu·uctions. 

~ Su:bm ir address vc:ril,ci!Llou to Ptetrj,1 i Service~ a~ the fint 

office vb.i L. 

□ Pattldpate: in T'rer:rial Scrvi.c~ Drng Monitorlng Program 
□ Am,nd oouruding as atrllll~e<l by Pre.rd.ii Service~-

□ Linde.go rlmg andio.r akuhul ll;S!les.smmt 
0 P,1 rriciparc .in a recoiumendod mb~r::i n re abmc progi·am 
U fu:purt w drug tmn:m l'tf fodliey for inp:uient deto:,.inC.([ri n n I 

ueatm~.nt 

[J Refrain from imlulge in lnto:xi.cating liquor, ilkgaf Jru~~ or che 
fo.llowlng dnJgo; _________ _ _ 

Q U11dergo medk;:il M r~chiall'ic rr-catmtJJ~. 

D Re main at the -.i.Jd.re~= - -

dmin.g tltc emf.cw hour:;u[ _ _ _ 

U Remain in the custody of th~, <le.~ignarcd pcr30n o.r urga.niz.ztion 

agteei ng m ~tl penrlsc rhc rd;.:a:;(: uf L.h~ defendant 

0 Surreader lili or her Fi.re.1rm Cwmcr's.Idcntifit..~i.A.iou Ca.rd to the 
CJtr-1' of.rh.t fir<;nh Courr with.i1.1 48 hoLLrs foHowing rde;ue __ 

D Snrrcr1der ,all tire-.urm it1 hi~ or her pos.s(!ssion i m medfaccly to 
the: follm iiig law enforcrrnc-nr .1v~ncy: 

□ Do not po&:es.<: any firearm ur dangc:rou weapon 

D Oo nor contact th~ vii;;limicon plalnanr 
wi1.n~tes) or rni:-mbecs of rheir family(icsh ___ _ _ _ _ 

□ Refrain front conracring c:hc vie1.im/compblo~m: for 72 !w•ws 

foUowing release. 
D Do no ~nl.e ch~ p~mises or th(: a; tc.t.: _ _ _ ___ _ _ 

D Refrain from entering th.e vicrim'shump,Iainaat's 

- - - - r~i&hce for 72 nou.rs following rd~e. 
□ \~icm~ me Itsid~1.ioe locc.med at: ---- - - - - ----

."& _,..,,..,... .... , 

' ~ - - .- _,.--- -- .-.,- -~-=,~, 
U11t1[ tu rrher _o.rd.c.r,ul die \(Ol.l.Lt· , '~ ·:. •' 

□ Make p~/~e~;l ,1,&~1~-9fW. ~ild_.s;µh•tft •,~ his or h~r dcpcn~ 
dmt~·. ; ~i \ :.:~',.; ,_ .. ,, -

0 1-li!frain ~om oonra.~t ot· o;inununJ.;.ir.inn wirh cli.iJJ ,0kci.tu as l ,. - • . 
orderc.d lh ,;o u ~- ' · ' ~ 

LI 1\.1.im,;,J to : ,es.ide 'l'--1.C~ p.1i;e,nts·-0r it1'. : $.1:~:,bg "e, :, rr.end schoot 

actend no~-l"l":~l?f:rpajy~~-Yi g__~tli~d~f'lr:I..~I~ tu own sup
porr (Srrikt ffi~~, ~¥h~pJ;i!~4t~J:;_-;..:;:-:;::-~;:; ,..--

□ Be pla.(;eJ i{!.~-~ltt-1::iorld liomt ~up~Y isklll capacjty wi ch an 

approved de,::i:mnk moniwriug devk~. 

J?GPS monit~rin.'l, 
./w"Ri:JJuH to Adult-Pmhatlon and c:omp1y "''ith GP5 rl'quiremcm 

l n addition rn thu~~ ~pecifi<"d below: _ _ _____ _ 

S ui:1·e11de.c his or heir p.1'Si:p,m prior to b.;:ing adJ,nitEed. ,o ba~, 

Other .1~ spedfied: ~------ - -

f-1<-"-:'--,'---'-~.,..;:;..;-~}~:....µCf)/2 w1_.,. \, 

--- -"---- ---
• l,. ,,_:_ c~ . 

VIOI.ATI0NS 0FTHECONDill0NS OF BAH. MAVRESUCT IN ARREST~ INCH..RA.SE.JN BAIL. 

F. TERED: 

q 
}atcd: 



STATE OF R.UNOI ) 
ss. 

C UNTY OlJ COOK ) 

THE cmc IT COUR.TO COOK COUNTY 
CRIMJNAL DfVISION 

.P ·OPLE O THE STATE OF ILUNOJS 

-vs. 

't\t~,N"'3 OE'l I -s 
=,&,_,:....---..,e-i=--

) 
) 
), 
) 
) 

OJtD,ER, 
O.,,,&, .... ...:.r BAIL IIMRIN 

P ANT TO 725 ILCS 5\110~5 (b)(5) 

TIIAT: 

1. RP ca.w.m me u _ ors~ ZS-t:.c...al 
2. 1'bat Peo _ i:oo11~nm1e cawic to eonduut Soun:c of Bail 

H~Purnuantt.o 725 Ill 5\JJO-S (b (5). 

J. The Cte?t of l 1e 'irottil Court· shuU oot _- ept funds cndeml or -SOUgh ID be 
b:DClered Witil Sn of Bail · is - and l1ntil ~ o: o the 

4... 'llm Sheriff of Coot County .shall e~, the d felldant in ·the· Coo Co ty 
~ of Cone;:ti ns - ' - him .- .fole this~ upon funm:r 
nwtion o the den or blte wh~uo notifi d er the next _ hednlo:! court d~. 

!i. The 'if of Conk County shal not relenw tbe dcfcndan under e:i.b'w:ie 
Hon e Monitoring -Admmismdive -ough lil r of l:b:is ,Ch1ft 

6. DEFEND -· SHAU OT BE PERMrITED TO POST BAIL UNTJL 
Rll.THER ORDER OP THIS C-OUR: .. 

___ / _7lrf 
Judge's C .. /;;;;;;=:=. 

EXHJB 

1r 
ADM-PROD 00 869 



{12/2/05) CCG ~516 

IN TBE CIRCTHT COffRTOF ('.OOKCOUNTI', Il.LINOfS 

COOK DEP:ART!\:fENT CRIMINAL ------ ---- ·----
(COVr,iTY ~:IL lCJYAL) (Dl VJSIO~ ) (DJ8TRIC1') 

.PEOPLE OF TIIE STA TE OF ILLINOIS 

v_ 
HERNANDEZ 

CAS , Nl.ThIBER: 1. 71 7 596001 M023 

TOG.S 

__ AJ) JRESS 6519 W l6TH ST 

TR# 1 959128 -~- -

ORDER SETTING BAIL A.t""JD COMI\-IlTMF.NT TO COOK COUNTY DEPARTMKNT OF CORRECTIONS 
A,ND .REQUIRfN(z A SOURCE OF BAIL Flt IDS H1£.ARING PRIOR TO ACCEPTA .. NCE Of D.AlL FUNDS 

This cause coming to be heard and the Court after considering: 
(a) the following charges. Illinois Revised Statutes, 725 U ,CS 51110-S and other relevant matters 

CHAKGES_~ _ _ _ ____ _____ __ _ D_._c_s _ ___ ___ 

720-550/4-G 
720-570/402-A-

CANNABIS - FOSS 
PCS - POSSESS 1 

{b) it is her,eby ordered that bond is set to the above-captioned Defendant at 
TWENTY FIVE THOUSAND AND 00 CENTS DOLLARS $ ZS, 000. 00 C -

(c) lt L". further ordered that the clerk i::;hall not accept fonds tendered or sought to be tendered until a source 
of bail funds hearing is condLictc.d and until furLher order of the Court. 

(d) It ·is-furi.b:cf ordered that the Sl1eriff c-0nfine the Defendant in tlic Cook Cmmty Depa.rtment,of 
Con tfons• ~J shall bring him/her before the judge siLLing in Branch/Room 

Jocated at 3iso W. FLOURNOY ST. on o 9 /os /2017 at . • g·;. n o AM 
(date) {time) 

for further proceedings. 

DATED (")8/16/201'7 ----

f)F.PlITY CLERK: w-LMA MEEKS DRA NCH/ROOM: CBC 

DOFOTHY BRO\\'N. CLERK OF THE CIRCl T COURT Of COOK COVNT\', ILLINOIS 



., _:arm: 

Page; 1 ,of 1 

................ .,. ... _,,.............,.~ .. ~ .,fl 
Po.smg Dltle: 20170031 

Saquance umbeir; 98700367{)3 

Aawlit: $,10,000.00· 

A.ccowt 

Routitlg Transit. Number: 0 

: , , ChecklSeml 
1 ' N, IHlr. 0CJOO(lijOCJo;J7l 
"' 

'·Ball'l1t umber 111 

, lRO l'lildj,;e('Qr: 0 

BOFD'.. 0749099162 

CIQ)lura So\Jrw ; BY 

Emry Nurooer. 0000004S1'2 

~ LIOI<: 111170'!3100987003679.'i J .,_ 

I o Coi:st Ce11~r; 71 1104, 

' ~,§ :;;I -= , Tl!lt:r ~umber; 1~ 

~ cl-:& U S-- , - · €l~S:l~~-·.i. ~- - :..,.., I Teller Sequenre Nlll1tler. 2-tO 
:':I 

, . ~:;: M~~ing lmeg&: !l 

f i "' PE lncllcat'Jr. P I ;g 
. ► ~ 

~-1, ~f Apprkellou .(:.ode; 1 
~ • 

1 lil Trancodi,· ODOJ71 
""'6, 
~~ 08/CR: DB 
:;';j 
• ~ nem Twe: P 

ii Proceulng Date: 

Copyf\1M C 2010 J.P. Morgan Cho e- & CCI. All R~bt$ Ra$e~ 

EXHIBIT 

7 
on:n rn"? 

AD -PROD-001887 
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{Jr, l-fi-1 

9 /j IN nm CTRCUIT COURT OF COOK COUNTY 
CR!MINA L DlVISlON 

TIIE PEOPLE OF THE STATE OF lU.JNOIS, 

vs. 

TOMAS HERNANDEZ. 

Defendant. 

MOTION EOR BOND REVIEW 
i\ND TO APPROVE FUNDS 

NOW COMES THE DEFENDANT. Tomas Hernandez) by and through his atto.rney: 

Mfohclk Gonzalez and John Paul Carroll, pursuant. to the Eighth and Fourteenth Amemlments to 

the Umt(:d States Constitution moves that this Honorable Court set a bond in this matter to an 

amount the defendant can post, and in support of his motion states. as follows: 

L Mr. Hemandez was 8!n'·eb'ted on August 16. 2017~ and i charged with Possession of 

Cannahls >5000 grams. 

2. Mr. Hen:iandez's bail has bt".1.m .'let at $25,000 C . 

.l. Mr. Hernandez. has no previous failures to appear in court. 

4. Mr. Hemamlez h.as a wife, J daughters and exrended family that reside in Chicago. 

5. Two of his daughters are in College) and fue youngest is in high ~dmoJ. 

6, Mr. Hcnum<le'6 is lhe sole provider for his family, which is why the uncle of his wife 

is willing to post the funds for his bond in the amount of $10,0-00.00. (see am,ched 

Affidavil 

WHEREFORE Toirn:1~ Hernandez respectfully requests that this HmiorabJe Court e.ote1 

au Order se-ui.ng_ Mr. HemamJ1;z1.":1 ~il to $100,000 (D) so that his family ma post the · · 10.ouu. 

c .. -~ / ~P __-/: __ 
ofe'fu:fifi-foefendaritr/;~m:!..¾iiii'aa)• ... •-•••111.. 
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(12-/2/05) CCG N516 

IN l'BE CJRCUJT COURT 0.Jf COOK COUNTY, ILLINOIS 

COOK - --- - -
(COUNTY (MUNICIPAL) 

DEPARTMENT CRIMINAL 
(DMSION) (DISTRICT) 

PEOPLE. OF THE STA TE OF ILLINOIS 

v. 
TO.MAS - ERNANDEZ 

CASE mJMBER: 17111596001 

MOTI ON TO REDUCE BOND GRANTED 

ADDRESS 6519 W 16TH ST - - ----

IR# 1959128 

ORDER SETI'ING BAIL AND COMMIT.MENT TO COOK COUNTY DEPARTMENT OF CORRECTIONS 
AND R.EQUI RJ . GA SOURCE OF BAllt FUNDS HEARi NC PRIOR TO ,ACCEPTANCE OF BAIL FUNDS 

This cause c-0m i ng to be heard ,and the Court aft er con,<Ji deri ng: 
(a) the following charges~ Illinois Revised Statutes, 725 n.,cs 5/1 I 0-5 and other relevant matters 

72O-550/ 4-G 
720 - 570/402-A-2-B 

CHARGES 

E 
i.:: - p O 5 ,,.., ;t l. tr 

DOROTHY BROWN 
CLERK or CIRCUIT COUR 

CANNABIS - POSS 
PCS - POSSESS l 

· (b) it is hereby ordered that-bond is set to the above-captioned Defendant at 

n .. cs 

ONE HUNDRED THOUSAND AND O O CENTS DOLLARS $ 100,000.00 D 

(c) It is further ordertd that the derk shall not accept fonds tendered or sought to be tendered until a !taurce 
ofbai1 funds hearing is conducted and until further order of the Court. 

(d) Tt ts further ordered that the Sheriff oontine the Defendant 111 the Cook County Department of 
Corrections and shall'bring him/her before the judge sitting in Branch/Room - =-4 ::o..4 _./"""?...._ _ __ _ 
Iocaf,ed at 3150 W, FLOURNOY ST, on 09 /08/ l7 at 0900 AM 

(date) (time) 

for forther proceedings. 

DATF.D SEPTEMBER os,2 017_ ~ =---~~'v-5<-'J 2 129 
JUDGE ROZAS, ROBERT ; • U JUDGB'S NO. 

DEPU1Y CLERK: C DOTSON BRANCH/ROOM: 1144 
VERlFIED BY: 

EXHIBIT 
DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY. l 

COPY NUMBER : ONE COURT FILE COPY j /0 
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JCHe LE GONZAl 

THE C RK OF E OIRCUS CO RT 

r NTHOU D ... 10,000.0fJ 
DOLLARS AND DO CENlS 

IIANN.1 N.A, 

' • I 

.. 



Order 

IN TflE CIRCUIT COURT O COOK<.: Q{.1. -T1, .LTh lS 

V 7.7 

F. rrERED: 

q 
• ddre:s ~ 

DORO"lHV BROWN. Cl F.RI' OF TH._, ~c1rrr- , T•-1!!!1!1!~-. ' c,, .n, CJI CUL TO co_ r O r;\1' EXHIBIT 

I / a 



Order Aipprlwing Fuu d:li ~r Sourre of Bail (Rev~ 4/0UJ4) CCG 0632 

lN TBE ClRUUIT COURT OF COOK COUN'fYt ILLINOIS 

STATE OF·Il,UNOIS I 
COUNTY OF COOK SS: 

TIIE PEOPLE OF THE STATE OF ILLINOIS, 

v. 

TOMAS HERNANDEZ 

DOROThv W; :~( ,_, · 
C rP.K OH'JR ~1_:~-7J.:11596001 

No. 

ORDER APPROVING FUNDS FOR SOURCE OF BAIL 
This matter having bee heard before the Honorable Judge KUZAS, ROBERT D. 

pursuant to 725 ILCS 5/110-5 (b-5), it .is hereby ordered that: 

1. The Court finds that the following source of funds .is acceptable to post as bail and as such the Clerk of the Circuit 
Court is authorized to accept only these funds fur releas.e of Defendant: 
CASHIER'S -CHECK 41-9131929532 FOR $10,000 REMIT':t'ER MICHELLE GONZALEZ FROM - - --
CHASE BANK NEXT COURT DATE 9/13/17 

2. The Clerk of the Circuit Court shall NOI accept any other furtds for release of Defeni{~~L~[µi <.:. -above, 

~;1:? G 8 ;:o i7 
ENTERED: 

Uatro: SEPTEMBER 08 , 2017 o??~L 
Judge's No. 

2129 

DeputyOerk 

_,_,.,.,.1 

VERIFIED BY 

DOROl'HY BROWN~ CLE.RK OF THE CIRCUIT COURT OF COOK COUNTY, ILLlNOIB 
l'~e I ot"l 

COURT FILE COPY 
EXHIBIT 

i /3 



DETECTIVE 

JOHN 
CARROLL 



EXHIBt'f 

IS-



Di DEC~ COUll!f or -rBB '!B:I:RTBDTJE JUDICIAL Cnlcu.t~ 
nuemoa, BTJR.D.U COIDft'Y, :ILLDiOXB 

-~iE 01' ·irBB Sftl!B fB n.L,DfO:IS,. ) 

J 
J , P'laiD.tiff-Reapond.ent, 

vs. , , 110. 91-Cli'-92 

Ee:fendan.t-~ppell.ut .. 

) 
) , 

Jotm P&Ul carroll 
suite 10.1 
608 South l'asbbgton Street
lfa.penille, Illin.ois SOS.C0-6657 
(708J 369-9103 

%llinoia capital .Resource Oentier 
SU.ii:• ,oo 
fSOO West Jaeksoa. BlVd. 
Chicago, IL co,e.1-sG12 
C312J a1.t-s100 



• DETACl-f POCK'ET CJ\fl.D HS:fl 

os1s1111 ooa cr..As s A 
. PR.IVATE DETECTIVE 

JOHN. P CARR.Oll 

e 

TH!S UCE"i SE MUS- _.~ CQl'.!SF'!(~I OLl!?LY 

lSPLAYEi:• A- TfMFS ]~l Y.-1..,,q _lf-FIGE 

OF;. ?LACE 1_;- BUSINESE lN .~CCO.RD/·NCE 

w:~ Tl- - tJ..W 

EX"HtBIT 
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OFFICE OF ... rHE STAT'E 

APPELLATE DEFENDER 

DEATH ·:PENALTY DEFENSE SEMINAR 

DATE! FRIDAY:9 MAY 10;,. 2991 

RAMA.DA RENAIS,SANCE HOTEL> 
SPRINGFIELD, IL. 

,8: 45 9: 15 A .M. REGISTRATIGm 

9t 15 - 10:00 KEYNOTE - Avoiding Death - Negotiating Life - SIEVE BRIGHT. 

10:00 - 10:•45 JURY SELECTION: 1) Chorudng Jurors tci, V.Ote for Ufe -
NEAL WALtER.; 2} Life Qualifying the Jury - THEODORE A. 
GOTTFRIED; 3) Making Y,our Batson Record - TltlJlNY M. 
GABRIELSEN. 

10::45 - 11:00 BREAK 

1h00 - 12:00 Developing and Presenting Mitigat.ion ·- KEVIN F. SMITH 
and STEVEN M. WAGNER. 

12': 00 LUNCH 

1:00 - 1~,45 111 inois Death P·enalty Update - ROBERT E .. DAVISON~ 

Winning No Death in a Difficult Case - EIJWARD R .. 
JAQUAYS,, JON GRAY 101.L and .DUI PAUL CARROLL. 

BREAK 

Dealing with the Vi•cti • s Fmn1ily - IIEAL WA:LKER and✓ 
Sm£ BRIGHT. 

EXHIBIT 

j /' 

1 



lilf'lllif.y and dei;cnbc all !'l'J~~y or p!')S'i'"'hl~ eYld!!nce ~--d ~I Lhe Bid Iii the N'emtive .i:11 l"illu1il ll form. 5hnw •fXld]y 'l'i'hcl't' IC'1nd, ~hell i:01 m-11, woo ft1Lll'll'l 1t and it'lo 
d.~plron 4mrlnde r'wpcrty 11\ven!Qry mimbt!1-:;J. rr p,-nperty 1taU!!I ~ !'Cilbed fo., Oper-a!ion ldmtll!'oti!Jl'I. induli! I D 11u,i1kJ" at me ffl.d of Ille N;muve . ._)111.i"IIIL"r'r
apprcoom~te·d~pt io.\ ii !fl&.--,;mJe, i!nilUl.d indudP. i,8,1!11! if knuw, niclrname s~, = oooe. ir¥,0:. hei-gh1, weight, rolnr eyes and hair. -G001pl~ io,1, st"l!• s, m~!k.,;, o?ti:. It 
suS~,,,:t i.s 11~ f1,'~ l!l!IIDe. =. ~ ~'i)(li", at~· C.fl. o« I.R.. V111mbi!r, if 1..J,(,wn, Mlll stal~ "Jn Lustod),'," All ~~11pUnru; and 6.t.abm\tt~ ln thl:1 cl'ltire ~port -arc 
appro:rim~t:ic'ltlS or swliiil'llnUif!ORl l.lruk"S'5 B"m<i.lll!'II lllb&w~. 

Narcotic's: Division Supplementary Report 
i 

JA 392821 
ctu.CAGO POUCE-li'OR LISE Lr1 ~-0 -C. P•ERSONN Ill. ONLY 

Offense Cb•ssification / Last Re-port IUCRCode Offimse Redassifi<..ition l DNA Revised lUCR 
- --------... --.. -----~- .,....., __ _ --------------·····-- ___ ,, ___ ------ - ______ ... ..., _____ _,~-
Possession -of Controlled SubsL:mce Cocoi~,e .?.022 

I 
- -

Address of Oi.~reilee Ty-r.,e tit 1...ocation Location C.ode Date oi {xc:ulTfilCt: Turn: Qf 0,.--i;urrenc:e 13e~tet0u Re.at A..'l-'ligried 
.. ~--- --- ... ------· ........... ,.....,_. ----- - ........ ... ._.. ______ 

6) L 9 W _ I Cidi St. 1st floor Rear Apl 
R,e;5id&Jce 290 15-Aug-·17 .2035 3100 623 10 ~ll. H .. i 

Vl~lirns: 'vu:tim's Nao:1.e Rt.lat.ion Ml.1hudCod~ Ml"ihl)d A,r.signi!d Unit Sare Meti'IQ{i If bsiden~ 
----- - ---

______ .., 
- ····--~-----

I State oflllinois Field 189 
--- - ,__ -
Qfkndet~ 0.fh:ndcc:'s Nan1e Rdltilm Num Aft't$te'd Al"l'li'!lt Unit Auults Juwniles: fire Gang R~tited 

- ------ ····- a;••--------.. ·--------- --- - ••.,■ e r- ·-
I Tom~ Hemam:lez 024 I 189 I No No 

Update InfoZ'.lm!tiOn •sec Na.rrati.vl! l1m Updat11d lnfu_rmatiun 
------,--- ---------- - -

Virthn Verified D Offai;deT VerifiPd Propert}' Yeti.fl~ D C.m::umstim<."<..'!i Vc;rifi'-"ll LJ 
- -------- -+--- ---------- - - -
Victim Upd'at~ 0 Offender Updated □ Property Upriatf!d rJ Ci.ra.ururam.'1:.-s Updilw.J 0 - ----------'---- a--------'--~-- - -...,;..-- - - -==---

~tafflS How Oca.11:d 

0-Prog 1-Sus 2-Unf 3-C/C 4-C/O 5,C/CJX 6-GOf;I,, 7·C "JN/C 

□ □ □ D 

i -.Am:st 2- Ju v-Ct 3 · :Ref Pros 4 - Comm Adj ,1'i - OtheT 

0 □ □ □ D □ □ 0 D 
EVF-NTNIJl'lfB'f:R: 14998 I CIDENTNUMBER: 170358 llAilJNUMBER: 189-J?-3892 ,R.t). UMBER:- .JA-392821 

Thig is a Narcotic'~ Di:visi.uo lnvestigalion Officer's l~f!PCrt by Beat ~'i,~;:ned: 6231G 

oJlflEND'liR(S): 1 'oma.s H~mandez [R#l 959 t 28 

CHARGEES}: PCS COGl'I ine Poss. Cannabis 

COURTBRA CHDATEANDCrnJRTOPWCER: Ek 44-2 05 Sep2017 

SEAI.KJi WARRANT NUMBER: 17 SW 7557 

ASA APPROVJNG SEARCH WARRANT. Jennifer Walker 

ruUGR APPROVING SEARCH WARRANT: Judge Amujo ii 199 • 

rID<SON(S) PRESENT-NOT ARRESTED: Lucia Hernandez: f 
Lucett.e H ert!,!!_ndez 
Mairgarft.a Hem.and~z 

POUCE PERSONNSL ON SCENE: 

90. EXTRA C:Oli"IES REQ1) 

1-----~ ---

93. f<Bf'Ol'i.'TINC CFFJCBR - PRJNT Sl"AR 

F·. Vd~ 13216 

Lesley Hemande2. F 

Sgt. A_ Sanchez #214 I 
E. GoflZB.lez #9627 
V. Gurr-o la #5 84 7 
P. McDonough it14416 

EXHIBIT 
SlGNA Tu"Rr:.s IN BLU I / Cf 

ADM--PRO0-001709 



EVENT NLJMHER: }4998 INCIO:llNT NUMBER : 17035,B RAID N i.JMB,ER: 1S9-JN1$2 R ,D. NUMBF.R: )A-392821 

This is a Narcotic's Division uwesligatiO! Officer's Rt:po:i:t by Beat Assigned: 6231 G 

EVIDENCE INVENTOKIBD; 

l"ag~ 2 otf 

D- O'Brien #492 l 
F. Velez#B216 

AddFtional J111ves{ig:,tting 
G. Anderson U63 61) 

B,crwyrr P.D. 
Esposito #273 
Audiffred #28? 

l<.9 Officer .L Tricka. #295 K9 "Pat:;ern 

#fl.}981399: P) Large B.luc Rubbermaid Cooler (Found by Gonzak:z arid 
witnessed Ourmla from Ifie rear basement floor) 

#139-81402: ( l) Light Blue TGLOO C.oule:r (Found by Gonzale-z and 
witnessed by Gurrol ac in the rear basement floor} 

#13981404: (I) large bale of suspecl ,.a;nm,bts Wr1tppt:J in pl!istic 
{recovered by Gonzal c:z wimc~ed by Gu.no la, this item was origi na!ly 
~ont.ai noo in the R Llbbermaid coo!et) hrv. #13981399, (6) clear ziplock 
ha.gs each containing suspect cannabis (found by Gonzafoz witncs cd by 
Gurroja, this item WJJs origim1:Uy contained in the lgioo cooler)Jmi. 
#13').1U402 

#13981 4 0fi; {4} cl ear knotted ph1.sti c each containing a white powder 
substimce sH~-:pccL cuCliinc (Found by O'Brien w iblessed by McDonough 
from the ba~cmt.·nl on a shelf on the east Wiiil.l) 

#13981407: (l ) Btut' Gun case, (2) s~lver gun magazines, (l) pla:i;tic case 
containing numerous .22 car round1:,:, ( 1 ) 13 i!,jck gun m~2 iru1, t l } J 80 
c,aJ. round ( Found by O'Brien witm;~c<l by McDonough from th-,, 
basement on a shelf on the east waH ) 

ttt3'9814U! {I) Beretta Pte.tro, 9 short, .J80 Cal, ~emi automatic pistol SI 
NB04206Y, {I) black magazine, {4) .380 cal. rounds (Found by O'Brien 
wi{nessed by McDonough found in Inv. #13981407) 

J1398141S.: ( I) Smith and Wesson • .22 caliber, semiautomatic blue s1.ed 
pistol S/NUAN9254 (Found by O'D rie n ,:1,,itnesred by McDonough found 
in lnv. #l398t4fr1) 

#139.81419; (I) :Bundle of U.S.C. (pending bank count. Found by O'Britn 
witnessed by McDonough on a table3 in the front pa:rt ohhe basement) 

,_ 
#1J981421: (I) Bulk Currt:ncy sei:z:1111: ( RJ: BumJI~ ,if HS.C. [ll."fldini_;~ 
bank COllnl (Founcl by Velez witnes.sed y Sanchez frmn 1-ear l,edroom iJ1; 
a clr~-.ser drawer) · ~ . r.;; 

1--' 

ADM-PROD-001710 



EVENT NUMBER :14998 INODE TNlJMHHR: rn.n.58 RAlDNUM'BER: 189-17--.".\892 R.D. NUMlU:R : JA-392.81J 

This is a Ni!.tcotic's Divi:siun Investigation Offk:et's Repo,t by Be,;it Assigned: 6231G 

TOT AL WHI.GHT & STREET VALUE; 

EVIDF..NCE omcER.: 
NOTIFJCA 110NS: 

OFFENDERS VEHK.1.E: 

SUMl',,f;\RY OF 1NV5Sl1GA TION: 

r:ag,doH 

#13981422: O) plastic ba:g (this item originally conraim:d curn::.nr:y 
invenitorietl under # l 39 81421 ). ( t ) wh 1te ~nve I ope {this item ori gi1 nd ly 
contained' curlJ'Cncy inventoried under ff I J 98 I 4 21) 

1113981424: (I) 11 finois vehide regi£tration showing proof of re.sidency 
(Fnnnd hy Vde:2. wilncssed by Sanchez from rear bedroom on top of .a. 
srnall dresser) 

#13-981.01: (1) b1ack pbstj:c bag (#J 3;18 l 399), (1) blue slmpping bag 
oonta in ing misc. ph1stic p11ckaging . (l ) pfastic . bag ( 13!;18 l402 (1) red tin 
coolcic tin (#13981406). {1) Digiu-! scale 

· l'J139IU433: (I) t=nry of search wartallt I 7SW7557, (I) e.videt1cc recovery 
k,g. ( I ) photo disc 

Cocaine Est, Wi::ight 111 grams Est. Value $13,875.00 
Cannabis E t. WeigiiL 7,122 gr.ii ms Est. Vah.11l, $42,732.00 

U. 0 1H11en 

L!. C. Most-ek 
OF.MC 
fkrwyn P.O. 
Gun nesk Sam.Jc.ival #1051 

Tfle following is II synopsis of a narcotic investigation ,conducted by me.1nb~r.., ofNal'ootics Squad CA. During 
this investigation,,officen.exec,utedSelll\:h WarrsntN11. 17SW7557atthe lo~atioh of65l9 W.16th Street, lstfl.ooi· 
-rear apar,~cnt, Berwyn. n.,_ Offk-cts 1det1tified .md arrested the s11.bjt.--cl n.ow knmvn. as Tomas Hemantlez.. and 
subsequently recovered cocaii:ie, cannabis,2 handguns: and U.S.C. totaling $7,522.00 (pe:nding bMk count) 

Members of Bureau ofOrgani:1.ed Crime., NaYCOtlcs: Divisio.n, .Squad C-4 obt:aim:d 5ean:h warrant No. 17SW75S7. 
Mcrnbe1's f-ot1 ulated a plan with the.as::.istancc of Bt:rwyri ff. P.D. and relocated to 6519 W , 16th S _ Berwyn, !L tn 
execute said ww-r:ru1L After knocking on the door for approximately on.~ minute and receiving no n:sponse, membe1-s 
ma.de fol'(';ed entry. While iri::;ide lhc !uc::.liun members encountered the ·11bjtrcl now k.no\VTI as Tomali Hernandez 
along with tht: persons Jisted above. Memhcrs prc.se;;nted a copy of said WetlT8.rll :11J1d conducted a syste:ma1Jc search of 
the location. 

During tliis search, the above list.eel contraband way rr;oovered . After presenting inform.ation regarding tlie found 
contraband to Tomas Hcm~nde.z.. he voluntarHy iS1dicated to offic!:f'S in Spanish, that everything he.longed to hjm 11.11d 
forther in.~icated the reason he ston:d lhc contraband in the basement wa.., to kee.p it away ftorn his farnily. Men1ber:s 
t!ie·11 placed Tomas 1 Jemand.ez in custody 1:H'Hi advised rights. Members turned the reside.nee over to Luci2,1 Hernandez 
und the receipt.s were given . 
Members relocated to Unit 189 to con1plete all n.eccssary rt:ports. 

R/0 rc.<1pec:tful!y r,equests mis ease be cla.s;..s:ified dear/closed by anest. 

I Al'PR0VAL-5iGN 
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l'age 1 of 2 

~ S'cf'lr; 
COURT :BRANCO COUU;TDATE 

DOH:OTIIY BKO\VN, CLEl.U{ OF THE CIRCti.TI' COURT OF COOK CQUNTY, ILLINOIS 

_ p-81) CCMC-1-219 

STATE OF lLLINOlS 
COU TY OF COOi( 

THE CIRCUIT COURT OF COOK COlJN'fY 

COMPLAINT FOR SEARCH WARRANT 
- • .... , Ill 1• • • -- ■ • • - .,- ,o •- ~- , - --, _ _ .._. • -... • •- • • •• •• A n._.._. 

P.O. Fernando Velez #J 3,216, Chicago Police Depnr,tment, 0Pg-.uiized Crime Division, Nucotics 
Division, Com1)Laimmf now appc.ars bdon: tlie undersign~ jud~ of the Ci_n:uit Court of Conk County ill1d .requests the 
issu~nee o-f a search warrant to !rn:ar-ch: 

"El Guerrero" male Hispanic, approximate~y 38 years of aige> appmxirno.tely 5'0-1'', approxinu:itety .140 lbi<:., light cornplcxioJt 

a.nd the premises: 

]st floor rear apartrm:nt and ba~e:ment loc11tc:d at 65 l 9 W_ 16th St. Benvyn, ~ C.aok Couuty 

and seize fbc following instrumentst articles and things: 

Cacnine and Canm,1bis, ln wit a controlled substance ruid any documents 
,howing ;esidc11cy, an>' paraphcrna!Ia used tn the weighing, cutting or mixing ofillegal drugs. Any money, any reGOrds demiliog 
mega! d!'Ug tnn1saclions. Any store.d ,electronic iafurmation-
l 

which h:nie bet;n used m the com.mjssion oft or ,vhich constitute evidence of th.e. off'ense of: 

no It.CS 570/402 Possession ofConu-oUed Substance, 720 JLCS 55Gl4 Poss~s10-ri of Cannabis 

Cnmplai:mu1t says that he ha:s probaMe caus•e t,o believe, bas,ed upon tJ1,c following iaets, ti at the aho\l't 
listed thin~s to be seized ar,e no,w located upon the person and premises set forth above: 

1, P.O. Fernando Velez #13216 am .a polioe offker of the City uf Chicago for the past 25 years. lam, 
cun·ent1y asi'iigned to the Bureau of Organi~1.;d Crime, Narcotics Division. On Augusl 15th, 2017, I had a 
conversation with a n;liable informant (hereinafter 11 Cr) whom 1 have known for the past IO years. The CI 
ha~ use.d cannahis and cocaine in the past and ha::; soJ,d cannabis aud cocaine. in the pasl. The CJ is famili.ar 
with tht: appearance, packaging. odor and effects ofcocaine and of canoabis- During iht! pas.r year, CI has 
given information to the Chicago Police department on at ]east 3 occasions regarding drug tn,Jfi.ck;ing. As ,i 
result of this information, arrests were made on ea.ch of the 3 occasions and drug oontraband w~s: recovered 
which has proved the CI to be r-eli<!!.bk .. ·n1e drug contra.baud was $:Ubmitted to the Illinois 'tat.e .Police 
Pore11sic Scie11r--e Center at Chicagu and the Le~t results on each of these 3 occasions were in fact controlled 
subst;)nces. These 3 cases are currently pending in court Cl i~ a paid source sourc,e for the Chicago Polite 
department. The Cf"s c.riminal history, incJurHng pending investigations, if any, have been prnsentc.:d to tbe 
nndersigned judge. 

The CI knows "E] Guerrero" as someone whn se1ls cannabis and cocaine. The Cl described 11El 
Gue.rrero1' a male Hispanic., approximakly 38 years of age, approximately 5;04)' approximately 1140 lbs.~ 
with a light complexion. ha.') known 11El Guerrero11 for approximateJy one month. Tbc Cl knows that "El
(Jncrrero~ lives iu the lsI floor rear ~partment located at 6519 w_ 16th St., llerwy~ IL . . 

Ou August 15th, 2017, Cl stated. to me that on August 13, 2017, Cl was in th!! basement ofthe 1st floor 

EXHIB,IT 

1~3 ADM-PROD-001835 
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(3-81) CCMC-l-2W 

IN "fHE cmcun COURT Ol1 COOK cou lY) n.LINOIS 

Sf:.i\RCH WAARA 'f 

On 11m <by, Police Offi,;;er Fern11ndo Velez f/13216, Chicugo Pollee. 1Jepw1t.!lent, Bimau, ofOrgimi:zed Crime, Narcotics Division 
coinrl:ainant h~ :.ubs,c-.;ibed and ~WQlll to a compJaint for search wur1anr bcfur,e me. Upor1 examm;i.tion uf th~ complaint, J fuid that 
.it ~Intel fact~ suffici1mt to show prob.able cause. 

J therefore. command that you searcf1: 

'•El G·uene;o" male Hispillli¢ approximately 3$ ye:irs of a1;,rc, appro:!timately 5' 04", 
approxi1na.tefy i 40 lbs. I ight complexion 

and the premises: 

J 51 fioonea:r 11pw1m~nt and basement located at 6519 W. Hf1' St, Bt::n,ryn, IL, Cook Coullty 

and sew.e the folio.wing instnnrtenb; articles and things: 

Cocaine and Ca.nJJabls, to wit .a ooutroUed substance a.Ild any documents 9howin.g residency, any paraphanalia useJ 
in the weJghh1g. cutting m· mixing or iUogai drugs, Auy money any reco11Js deta.i ling me.gal dr11g transactions. 

whicli have hem used in the comJnissiou of: or which C(I0Stitute evidence of the offense. of: 

Posses~ion ofControHed Substan~ 720 ILCS 570/402 

Possession OfCaimabis 720 lLCS 5S0/4 

I further cu1wuandthat a ~~m of anythmg so seized shall be mliik wilhoul t1ecessary delay before me ar before: 

_) Judg 

~c 
'j 

t 
or befo~e any oourt of" coi:11p&entj urfadictio:n. 

JUDGE 

& Date and time ofissua11ce: 
~ ----- - --- --- ~-- -

-d:: 

EXHIBIT 

j .,,_ "' 
ADM-PROD-001834 



ILLINOIS STATE POIJCE 
Divis.ion of Forensic Servict;.S 

Fore.nsk Science Center at Chicago 
1941 West Roosevelt Road 

Chicago, Illinois 60608-1229 

Bruce Raune.r 
vc'l1'e1"1wr 

(3J2) · ~3-WOO {Voi'ce) c1; 1-(800) 255-3.123 (TDO} 
Leo P. Schmitz 

FERNANDO VEI.._F,Z 13216 
CHTCAGO PD UNIT 189 
NARconcs sECTro· 1 

3340WEST FULMORE STREET 
CHICAGO JL 60624 

September l l , 20 l "1 
LABORA"rORY REPORT 

Laboratory Case II.Cl 7-015372 
RD#JA392821 

OFFENSES: \t1o.J.ation of Cannabis Control Act/Violation o.f ControUed Substances Ad 
SUSPECf; Tomas Hemandez 

Din:t:lCr 

Toe follo,wing evidt:nce was l'eeeived by thl~ Forensic Science f'.cnter at Ch icaao c,a August 17. 20 l 7: 
Inventory# 13981404 

ITEM SUBMTITED FINDINGS .LAB EXH,(HIT 
l 4 I 86 gI"ilIDS of compressed plant 

material from oo.e plastic wrapped 
bundle 

Delta 9 Tetrahydrocannabinol (Delta 9 THC) 

2B 

1406 grams of phmt matenal from _ Delta 9 Telrahydrocannabinn) (Delta 9 THC) 
three plastic bags 

A gross weight of 1337 grams of No Analysis 
i,lantillilter.ial in five plastic bags 

The foHowing evidence w11.s. ~eived by tbc Forensic Science Center at ChieagQ on August 21, 2017: 
Inventory# 13981406 

l.A.BEXHIBIT 
3 

Ill:M SUBMlTIED 
104.1 grams of chunky powder 
from four plastic bags 

FINDINGS 
C.ocaine 

730 ILCS 5/5-9-1 .4{b) states tha:t a criininal laboratory amtlysi.s fee of $100 shaU be imposed for persons 
adjudged guilty of an offense in violation of the Cannabis Co.ntioJ Act, the Illinois Controlled Sub~-rances 
Ac:t. or the Mt>;thamphetarnine Control and Community Protection Act. 

EXHlBIT 

I .10 
ADM-PROD-001758 

j. 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 
) ss. 
) 

IN THE CIRCUIT COURT OF THE FIRST 
JUDICIAL CIRCUIT, COOK COUNTY, ILLINOIS 

PEOPLE OF THE STATE OF ILLINOIS 
l'laintilT, 
v. 

TOMAS HERNANDEZ, 
Defendant, 

) 
) 
) No.18CR4310 
) 
) 

MOTION TO SUfRRESS STATMENTS 

Now comes the Petitione~. TOMAS HERNANDEZ. through his Attorney, JOHN DE 

LEON, and moves this Honorable Court to supprnss as evidence herein any and all oral or 

written communications, statements, admissions. declarations, or confessions made by defendant 

which were the fruits of constitutional violations subsequent to his arrest in the above-entitled 

cause. In support of this motion, the Defendant .<fates as follows: 

L The Petitioner is the Defendmrt in the above-entitled C!lllse and was arrested on August 15, 
2017 at or near 6519 W. 16'~ Street, I'" Floor Rear, in Chicago, Illinois 

2. That ,ruhllequent thereto, the Defendant was interrogated by IIIW enforcement officials both at 
the scene and at the police station. 

3. That prior to such que.moning and interrogations meant to illicit potentially incriminating 
stalemerrlll. the Defendant was not: 

a) Infomied that he had the right to remain silent, 
b) Infonned that anything he might say or do GOUid be ui!<ld against him in ClOUrt, 
c) Infon:ned that he had a right tu consult with a l=yer, 
d) Informed that he had a right to have a lawyer present with him during the questioning 

or interrogation 
e) Tnfmmed that ifhe WB!I indigent, he would nonetheless be provided with a lawyer by 

the state to be present during any questioning or interrogation. 

EXHIBIT 

I ~b 
ADM-PROD-001707 



1 STATE OF ILLINOIS 
SS: 

2 COONTY OF COOK 

3 IN THE CIRCUIT COURT OF COOK COUNTYr ILLINOIS 
COUNTY DEPARTMENT - CRIMINAL DIVISION 

4 

5 

6 

7 

8 

9 

10 

THE PEOPLE OF THE STATE 
OF ILLINOISr 

Plaintiff, 

vs. 

TOMAS HERNANDEZ~ 

Defendant. 

) 
) 

) 

) 

) 
) No. 17 CR 13484-01 
) 

) 
) 
) 

11 REPORT OF PROCEEDINGS had in the 

12 above~entitled cause before the HONORABLE DOMENICA A. 

13 STEPHENSON, Judge of said court, on the 27th day of 

14 June, 2019. 

15 

16 PRESENT: 

17 HONORABLE KIMBERLY M. FOXXT 
Staters Attorney of Cook Countyr by: 

18 MR. PATRICK TURNOCKr ASA, and 
MS. REVA GHADGE, 711, 

19 appeared on behalf of the People; 

20 MS. ALANA DELEON.and 
MS. JOHN DELEONr 

21 appeared on behalf of the Defsndant. 

22 

23 ADRIENNE ANDERSON, CSR 
Official Court Reporter 

24 CSR No. 084-004320 

EXHIBIT 

I «27 
1 



1 INDEX 

2 PEOPLE vs. TOMAS l-lERNANDEZ 
CASE NO. 17 CR 13484-01 

3 
DATE: 06/27/2019 

4 PAGES: 1 through 25 
REPORTER: Adrienne Anderson, CSR 

s 
MOTION 

6 

7 

8 

Witness: Direct Cross ROX RCX 

12 

13 

14 

15 

17 

18 

19 

21 

22 

23 

24 

OFFICER GONZALEZ 8 18 
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l 

2 

3 

a 

5 

6 

7 

8 

9 

THE CLERK: 

THG COURT: 

MR. DELEON: 

Tomas Hernand0z. 

Hi, Mr. DeLeon. 

Good morning, Your Honor. John DeLeon 

for Tomas Hernandez. He's present in couT.t. 

You're Tomas Hernandez? THE COURT: Okay. 

THE DEFENDANT: Yes. 

TH8 COURT: He's on bond; right? 

MR. DELEON: Right, he's on bond. 

MR. TURNOCK: Good morning, Your Honor. Patrick 

10 Turnock for the People, T-U-R-N-0-C-K. 

THE COURT: Okay. 11 

12 MR. TURNOCK: We have it set for bench. I think 

13 we' 11 be able to answer ready. 

18 

15 

16 

17 

18 

lS 

20 

21 

22 

23 

2a 

MR. 

THE 

MR. 

MR. 

'"' 
because 

MR. 

THE 

MR. 

DELEON: Ri.gh t I right. 

COURT: Okay. We'll pass it tl",en. 

TURNOCK: Thanks, Judge. 

DELEON: Thank you, Your Honor. 

COURT: You're second io line, though, 

DELEON: Okay. 

COURT: -- there's ooe motion io front 

DELEON: Okay. 

(Whereupon the Court attended to 

other matters on its ca.l.l, after 

3 

o, you. 



1 

2 

3 

1 

which the fol.lowing pr.oceedings were 

had herein;) 

THE COURT: Tomas Hernandez. 

MR. DELEON: Here is another copy of a motion to 

5 suppress statements. 

6 

' 
8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: Oh, perfect, Thank you. 

Ms. Interpreter, your name for the record. 

THE INTERPRETER: For the record, Your Honor, good 

afternoon. Sonia Garcia, Spanish interpreter. 

THE COURT: Please raise your right hand. 

(The oath was thereupon duly 

administered to the Spanish interpreter 

by the Court.) 

THE COURT: Okay. This is a motion? 

MR. DELEON: Motion to suppress statements, Your 

16 Honor. 

1, THE COURT: 

18 ready? 

19 

20 

,1 

MR. DELEON: 

MR. TURNOCK: 

THE COURT: 

22 witnesses? 

Okay. 7\nd the part.i.es are answering 

Yes. 

Yes, Your Honor. 

Okay. Is there a motion to exclude 

23 

2, 

MR. DELEON: Yes, Your. Honor. 

MR. TURNOCK: Yes. 

4 



1 

2 

THE COURT: That's granted. 

Mr. DeLeon, this is -- you can all be seated at 

3 counsel table, 

4 

5 

MR. DELEON: 

MS. DELEON: 

All right. Thank you, Your Honor. 

And, for the record, Alana DeLeon, 

6 A-L-A-N-A, D-E-L-E-0-N, also for Mr. Hernandez, Judge. 

7 

8 

s 

10 

11 

MR. TURNOCK: And, Your Honor, I have a 711 with me. 

THE COURT: And who .i.s that? 

MS. GHADGE: Reva Ghadge, R-E-V-A, G-H-A-D-G-E, 711. 

MR. DELEON: And her first witness would be 

THE COURT: Do you wish to make an opening 

12 statement? 

13 

14 

15 

MR. DELEON: 

THE COURT: 

MR. DELEON: 

Yeah. 

Okay. 

Just briefly, Your Honor. 

I'm ready. 

Your Honor, this was a search warrant 

16 case that Officer Gonzales wrote the arrest report, 

17 

18 

E. Gonzales. l don't know what his first name is. 

He went to the location of 6519 West 16th 

19 Street, first-floor rear, made contact w.i.th M:r.. Tomas 

20 Hernandez who he looked at the description on the search 

21 warrant and determined that he believed this was the 

22 ta:r.get of the sea:r.ch warrant. 

23 Mr. Hernandez, at that point in time, was taken 

21 up to the f.i.rst -- to the apartment because he answered 

5 



1 

✓ 2 

3 

4 

5 

6 

3 

s 

9 

15 

11 

12 

13 

14 

15 

16 

13 

18 

19 

25 

21 

22 

23 

24 

the door just a few steps to go up. 

was not free to leave. 

He was held there, 

The search war.rant was then executed. Officers 

searched the basement of that building and eventllally 

find contraband narcotics of some kind. They then 

proceed to go back upstairs to where Mr. Hernandez is 

and ask him questions about the contraband or, as they 

said in the repoi::t, confront him with the fact that they 

found contraband in the basement. 

According to Mr. Gonzales, the officer -- the 

defendant made 5ome sort of admission at that time, a 

statement. Prior to him asking him about the narcotics, 

no Miranda was given to Mr. Tomas Hernandez prior to him 

making a statement .i.n reference to the c;ontraband. 

Based on the lack of rights being given to the 

defendant who was in custody, we're asking that the 

statement be suppressed. 

THE COURT: Okay. This motion to suppress 

statements was fj led on May 8th; right? 

MR. DELEON: 

MR. TURNOCK: 

MR. DELEON: 

THE COURT: 

I believe so, Your Honor. 

That sounds correct, J1Jdge. 

Correct. 

Okay. I don't know that I liad it that 

you filed a motion. You must have filed it in between 

6 



1 

2 

3 

" 
5 

6 

' 
8 

9 

10 

11 

12 

13 

14 

15 

l. 6 

1, 

j 18 

19 

20 

" 
22 

23 

24 

I think it was filed in between court dates. 

MR. DELEON: It might have been filed at the Clerk's 

Office. Right, Your Honor. There should be one in the 

file, though. Of course, they told me to br.ing one 

over. And I did send --

MR. TURNOCK: I received one in the spring that I've 

had for some time. 

MR. DELEON: 

THE COURT: 

Right. 

Okay. All right. Because I had it set 

for bench trial today, not for motion. 

ask.i.ng. 

That's why I was 

MR. DELEON: Right. Well, previously we were going 

to do the motion and the bench trial at the same time. 

THE COURT: Okay. I'm ready. 

State, do you wish to make an opening 

statement? 

MR. TURNOCK: Your Honor, this is a custodial 

interrogation issue. Our position is that there was an 

interrogation that occurred. Our position is the 

defendant was not in C1Jstody at the time, and that's 

what we think the facts will col.ear up. 

THE COURT: Okay. You can call your first witness. 

MR. DELEON: Mr. Gonzales, Officer Gonzales. 

(Witness approaching.) 



1 (The oath was thereupon duly 

2 administered to the witness by the 

3 Clerk.) 

4 OFFICER GONZALEZ, 

5 appearing as a witness, having been first duly sworn, 

6 was examined and test.i.fied as follows: 

7 

8 

9 

10 

Q. 

A. 

DIRECT EXAMINATION 

By Mr. DeLeon: 

Would you state your name, please. 

Officer Gonzalez, G-0-N-Z-A-L-E-Z, Star 

J.1 No. 9627. 

12 THE COURT: Okay. Hold on one second. 

13 G-0-N-Z-A-L-E-Z? 

14 

15 

>6 

'' 

THE WITNESS: That is correct. 

THE COURT: Star? 

THE WITNESS: 9627. 

THE COURT: Thank you. 

18 BY MR. DELEON: 

Q. And cal.ling your attention to August 15th, 

20 2017, where were you so assigned? 

21 

22 

A. 

Q. 

I was assigned to the narcotics division. 

And, again, the same date, August 15
1 

2017
1 

did 

23 you have occasion to go to 6519 West 16th Str.eet? 

24 A. Yes. 

8 



' 
2 

3 

4 

Q. And --

THE COURT: 

MR. DELEON: 

THE COURT: 

West what street? 

16th Street. 

Got it. Thank you. 

5 BY MR. DELEON: 

6 

' 
8 

9 

Q. 

A. 

Q. 

A. 

Q. 

And that's in Berwyn, Illinois~ 

That is correct, sir. 

l\nd who did you go there with? 

My teammates. 

And who else was on your team, if you recall 

11 their names now? 

12 A. It was Sergeant Sanchez, Officer Velez, 

13 Officer Gorolla (phonetic), Officer O'Brien, Officer 

14 McDonough, and myself. 

15 Q. And you were armed wJ.th a search warrant, 

16 again, for that address? 

17 A. We were. 

18 Q. When you arrived at that address, did you have 

19 occasion to see anybody in court at that address? 

20 A. Yes. 

21 Q. 

22 shirt? 

23 

2, 

A. 

Q. 

Would that be the gentleman there in the blue, 

Yes. 

And do you know his name? 

9 



l 

2 

3 

4 

6 

6 

7 

8 

9 

10 

tl 

12 

13 

1.4 

15 

16 

17 

18 

/ 19 

20 

21 

22 

23 

24 

A. Defendant Hernandez. 

Q. Tomas Hernandez? 

A. Uh-huh, right, 

Q. And --

THE COURT: The record will reflect an in-court 

identificat.i.on of the defendant. You can be seated. 

BY MR. DE:LEON: 

Q. Atid where did you see him when you ar.rived 

there? 

A. Eventually I ended up seeing him in the first 

floor of the T.esidence. 

Q. The first-floor apartment? 

A. Yes. 

Q. 7\nd when you looked at your search warrant and 

the description in the warrant, did you determine that 

he was tile target of the search w;,rrant at that time? 

A. Yes. 

Q. And at that time then he was not free to leave? 

A. 

Q. 

We had 

Okay. 

no. It was an ongoing investigation. 

So he was held in the first floor by 

who, which officer? 

A, I don't recall who was up on the first floor. 

Q. Okay. And the other officers then conducted a 

search pursuant to that search war.rant? 



1 A. Yes. 

2 Q. And was contraband narcotics found in that 

3 building? 

4 A, Yes, there was. 

5 Q. And where was it found? 

6 A. It was found in the basement. 

7 Q, And were you there when it was found? 

8 A. I was. 

9 Q. After those narcotics were found, did you go 

10 back upstairs to where Mr. Hernandez was being held? 

ll A. Eventually I d1.d, yes. 

12 Q. Okay. And when you went upstairs, at that time 

13 he was in custody still upstairs? 

✓ 14 A. He was st.i.11 detained. He wasn't handcuffed. 

15 Q. But he was detained? 

16 A. Yes. 

17 Q. Okay. ".nd tl1ere were officers guarding him? 

18 A. Yes. 

19 Q. Y□ il just don't remember wh.i.ch one? 

20 A. That is correct. 

21 Q. Okay, In any event, at that time, did you 

22 question him about those narcotics? 

23 A. Eventually I did. I d.i.d question him about the 

2, narcotics that was found. 

11 



1 

2 

3 

4 

5 

6 

' ! 

J 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. And prior to asking him questions, did you read 

him his Miranda ~ights? 

A. I did not. 

Q. He gave a statement then to you about the 

drugs? 

A. He did. 

Q. You placed him under arrest officially then and 

handcuffed him? 

A. Again, eventually, he was then taken into 

custody and he was handcuffed. 

Q. And he was charged with the cocaine and 

marijuana that was found in the basement? 

A. That is correct. 

MR. DELEON: 

THE COURT! 

MR. TTJRNOCK: 

I have no other questions, Your Honor. 

Cross. 

Yes, Judge. 

CROSS-EXAMINATION 

By l"l:r. Turnock: 

Q, You -- when you went into the home -- ju3t for 

the benefit of the Court, when you go in, there 1 s half a 

flight of stairs that go down to a basement and another 

half flight of stairs that go up to the first floor? 

A. That is correct. 

Q. Kind of like a bungalow style home; correct? 

12 



1 

2 

' 
4 

A. 

Q. 

A. 

Q. 

Yes. 

You went to the basement immediately; right? 

I did. 

So you did not see the defendant when you made 

5 initial entry into the home? 

6 A. That is correct, Eventually I did see it, but 

7 not in the initial phase. 

8 Q. And when you went into that basement, the first 

9 order of business was to make sure no one else was down 

10 there? 

11 

12 

13 

'4 

A. 

Q. 

A. 

Q. 

That .i.s corr.ect. 

And then did you star.t the search? 

Yes. 

Okay. And as you conducted the search, you 

15 found cannab.i.s in two coolers; correct? 

16 

13 

A. 

Q. 

That is corrEcct. 

And other officers were -- other officers were 

18 in the basement with you as well; correct? 

19 

20 

A. 

Q. 

Yes. 

And during that time, cocaine was also found or. 

21 the shelf in the basement; correct? 

22 

23 

2, 

A. 

Q. 

A. 

Yes, 

Okay. You're a Spanish speaker; correct? 

Yes. 

13 



1 

2 

3 

9 

5 

6 

3 

8 

9 

10 

11 

12 

13 

14 

✓ 15 

l.6 

13 

18 

19 

20 

21 

22 

23 

29 

Q. Are you fluent in Spanish? 

A. I am. 

Q. Okay. You've spoken it your whole life? 

A. Yes. 

Q. After these items were found, did you then go 

back up to the first floor? 

A, I did. 

Q. I'm sorry, to the first floor for your first 

time? 

A. Yes, 

Q. You found the defendant in the kitchen? 

A. Yes. 

Q. What was he doing in the k.i.tchen? 

A. He was sitting down at the kitchen table. 

Q. At the kitchen table? 

A. Uh-huh, 

Q. Anyone else there with him? 

A. I believe thBre were three or J'ou.r., three 

daughters maybe, and I think possih.ly his wife. 

too sure. 

Q. So some women that you assumed or later 

determined were family members? 

A. Yes. 

Q. Okay. When you saw the defendant in the 

I'm not 



1 kitchen, what did you do when you approached them? 

2 A. I approached them. I introduced myself to him. 

3 And then I asked if -- that I want to speak to him in 

4 pri.vate. 

5 

6 

9 

Q. 

A. 

Q. 

And did he agree to speak to you in private? 

Yes. 

Okay. And was that so you spoke to him outside 

8 the presence of hi.s family? 

9 

10 

A. 

Q. 

Yes. 

All right. When he's sitting at the table, was 

.11 he handcuffed? 

12 

' 3 

14 

A. 

Q. 

A. 

No, he was not, 

Okay. 

Yes. 

Is anyo~e keeping hi.mat the table? 

'l'here were some offi.cers there. I just 

15 can't recall who was there. 

16 

18 

Q. 

A. 

Q. 

They were in the room; correct? 

They were, yes. 

And the purpose for when you execute a search 

19 warrant and there are people present, do you allow the 

20 people to remain in vario<Js parts of the home or what do 

21 you do? 

A. No. We usually gather everyone that's inside 22 

23 the residence to a central point. And then we keep them 

24 there for our safety, as well as theirs, because we 

15 



1 don't know what else can be found inside the residerice. 

2 It could be weapons, tJ-,irigs of that nature, so for 

3 everyone's safety, we just usually just centralize them 

4 in one location. 

5 Q. And at that time they'r.e detained for your 

6 safety and to protect the integrity of the search; 

7 correct? 

8 

9 

A. 

Q. 

1'hat J.s correct. 

Okay. So after you asked the defendant to go 

10 talk, where did you guys go? 

A. V1e walked back towards the -- back towards the 

12 residence into a bedroom. 

13 

18 

15 

lS 

17 

10 

19 

20 

h.i.m? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Not handcuffed; correct? 

That is cor:rect. 

Okay. 

He did. 

~nd he agreed to go back there with you? 

And is ·that when you had this conversation with 

Yes. 

And .i.n terms of what you said to him, you told 

21 him what was found in the basemelnt; correct? 

22 

23 

A. 

Q. 

That .i.s correct. 

You told him that there had been marijuana and 

24 cocaine found in the basement? 

16 



l 

2 

A. 

Q. 

Yes. 

And after you told him that, did you ask him 

3 anything? What did he tell you? 

5 

A. 

Q. 

He said that the narcotics belonged to him. 

Okay. Di.ct he say anything about why they were 

6 in the basement? 

8 

9 

A. 

Q. 

A. 

Yes. He stated that --

What was that? 

He stated that he placed narcotics in the 

10 basement because he didn't want his family to know about 

11 it. 

J 2 Q. Okay. Now, alter you talked to him, did --

what happened with him? Did he go back to the kitchen~ 

14 Did he go somewhere else? 

A. No. After. that, I walked him back towards the 

16 kitchen. 

17 remained with his family at that point~ Q. Aod he 

18 

19 

20 

22 

23 

A. Yes, 

MR. TURNOCK: 

Judge. 

MR. DELEON: 

THE COURT: 

Okay. 

MR. DELEON: 

Okay. I have no further questions, 

Now, Officer --

One second. Onia second. 

Any redirect? 

Just very -- a couple of questions, 



1 Your Honor. 

2 REDIRECT EXAMINATION 

3 

4 Q. 

By Mr. De Leon: 

Officer., you wrote <'Ill <'lrrest r.eport, did you 

5 not, in reference to your activities in this C<'!Se? 

6 

7 

8 

9 

,o 

'' 
12 

C3 

A. 

Q. 

A. 

Q. 

A. 

You are Officer E. Gonzales, Star No. 9627? 

That is correct, yes. 

Do you remember you wrote an arrest report? 

No, I don't. Can I t<'lke a look at it? 

Wou.l.d that reEresl1 your recollection? 

Uh-huh. 

THE COURT: Is th<'!t Exhibit l? 

MR. DELEON: One. I'm sorry, Your Honor. 

14 BY MR. DELEON: 

'' 
,a 
,, 
20 

2, 

2, 

as 

Q. 

A. 

Q. 

you? 

A. 

Q. 

A. 

Q. 

Is that the arrest report on this case? 

It is an arrest report. 

And you're -- the attesting officer is listed 

Yes. That is correct. 

So you wrote this report? 

Yes. 

Would you look at the body of the narration of 

23 the report. 

24 Did you state anywhere in your report that the 

,a 



1 defendant was read hJ.s rights? 

' 
3 

4 

A. 

Q. 

A. 

No, not in this report. 

Okay. Aod 

I'm sorry. Hold on. 

5 That I explained his rights or somebody 

6 explained to him his rights? 

Q. Well, you've already told us you d.i.d not read 

8 him his r:ights before you questioned him; correct? 

9 

,o 

A. 

Q. 

I did not, no. 

Okay. And you didn't indicate in your report 

11 that you read him his rights --

12 

,3 

14 

,s 

A. 

Q. 

A. 

Q. 

I d.i.d not. 

-- before you questioned him? 

Yes. 

So you did not read him his rights before you 

16 questioned him about the narcotics; correct? 

17 

18 

A. 

Q. 

I did not, no. 

Okay. The report does have an indicaLion that 

19 he was Mirandized, but that was after the statement was 

20 g.i.ven; correct? 

2, 

22 

A. 

Q. 

That is correct, sir. 

Okay. And he was in custody, again, being held 

23 in the kitchen on the first floor prior to -- during the 

24 sear.ch and pr.i.or to you going upstairs? 

19 



\ A. Yes. He was detained based on the 

2 investigation that we were conducting. 

3 

9 

5 

6 

' 
8 

9 

\0 

Q. 

A. 

And by three officers, approximately. 

(No audible response.) 

Q. He was not free to leave? 

A. No. No, he was not. 

MR. DELEON; 

THE COU"T: 

I have no other questions, Your Honor. 

Any recross? 

MR. TURNOCK: No, Your Honor. 

THE COURT: All right. Thank you. You're excused. 

11 You may step down. 

12 (Witness excused.) 

13 

1, 

\5 

16 

\7 

\5 

\ 9 

20 

21 

22 

23 

29 

THE COURT: 

MS. DELEON; 

THE COURT: 

MS, DELEON: 

MR. DELEON: 

THE COURT; 

MS. DELEON: 

MR. DELEON: 

THE COURT: 

MR. TURNOCK: 

THE COURT: 

Okay. 

Defense? 

Just briefly, Your Honor. 

No. Do you have any further. witnesses? 

No, that's it. 

Ne. I'm sorry. 

So you rest? 

Yes, Judge. 

Yes. 

Okay. State, any witnesses? 

No, Your Hono.r. The !?eople rest. 

The State rests as well. 

Argument. 

20 



1 

2 

3 

MS. DELEON: Judge, yes, just briefly, 

We have testimony here today that the 

defendant, in fact, was not free to leave. Ne 

1 reasonable person would believe that they were free to 

leave at that time. This was absolutely a custodial 

6 situation. 

Once the narcotics were found, pursuant to the 

8 search warrant, the officer testified that he was 

9 questioned and gave a statement. Prior to Miranda he 

10 was actually, in fact, taken into a different room to be 

11 interrogated. 

12 There is no mention of the statement in the 

13 arrest report initially written. There's no words that 

14 we heard .i.n the testimony about what this admission 

15 saJ.d, no Miranda again bsfore these -- this questioning 

16 occur;r.ed. 

17 

18 

They took the statement, gave him Miranda, and 

then he was formally arrested. But we would argue thal: 

19 it is absolutely a custodial interrogation, that he 

20 sho1'1d have been g~ven his Mir.anda warnings prior to any 

21 questioning once these narcotics were found. 

22 
And for those reasons, we believe, Judge, that 

23 this -- these facts render the statement inadmissible 

24 and ask you to please suppress the statements at this 

21 



1 time, Judge. 

2 

3 

4 

THE COURT: 

State. 

MR. TURNOCK: 

Thank you. 

Your Honor, we beli.eve the division 

5 here is that the officer detained all the resJ.dents that 

6 they found in the property for their safety and for the 

7 integrity of the investigation, so they're not under the 

8 legal sense of they're under arrest. 

9 And so when the officer engaged in a 

10 conversation with the defendant, the defendant's 

11 statements were not custodial in nature during that 

12 during that interview and so Miranda wasn't required. 

13 Therefore, the statement should be admissible. 

04 Thank you. 

15 THE COURT: Okay. Anything further, Mr. or 

.1.6 Ms. DeT.,eon? 

17 MS. DELEON: Your Honor, just briefly. Just that 

18 the officer descr.ibed the situation as custodial J.n 

l 9 

20 

2, 

nature himself during his testimony. That's all. 

THE COURT: 1111 right. Thank you. 

The Court's hear.ct the testimony of the officer. 

22 Basically the officers went to this location to execut0 

23 

24 

a search warrant. The defendant was placed into the 

kitchen, along with other family members. 'i'here were 

22 



1 three other officers there. 

2 The Court finds that even though the officer 

3 said that they we.re detained, he also said the defendant 

4 was not fr.ee to leave; therefore, the defendant was in 

5 custody. 

6 After the narcotics were found, the defendant 

is removed to another room. Even though the defendant 

B wasn't handcuffed, it Js a custodial type of situation; 

9 and therefore, Miranda rights should have been given 

10 prior to speaking to the defendant, especially after tho 

11 narcotics were found. 

Based upon that, your. motion to suppress 

13 statements is granted. 

MR, DELEON: Thank you, Your Honor. 

MR, TIJRNOCK: Your Honor, it will be Motion, State, 

16 nolle pros as to the underlying matter. 

j_ 7 THE COURT: Motion, State, nolle pros. Off call. 

18 That's all counts? 

19 

20 

21 

22 

23 

2, 

MR. TIJRNOCK: All counts. 

THE COURT: All. counts. Off call. 

MR. DELEON: And demand for trial noted, Your Honor. 

THE COURT: Okay. So noted. 

Is he on EM? No. 

MR, DELEON: Yeah. I believe he is, Your Honor. 

23 



1 

2 

3 

4 

THE COURT: Still? 

MR. DELEON; Yeah. 

MR. TURNOCK: Yeah. I think he is. 

THE COURT: Are you sure? 

5 MR. DELEON: Yes. Let me double-check. I asked him 

6 this morning. 

7 (Whereupon a discussion was held 

MR. 

outside the record, after which the 

following proceedings were had 

herein: I 

DELEON: Re sti 11 has Che CM. 

8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: 1e iC through Pretrial Services, though? 

MS. D8LE:ON: It's Pretrial Services. 

MS. DELEON: It's Pretrial Services, Your Honor. 

THE COURT: Okay. That's terminated instanter. 

16 you want to d;r.aft an order, I'll sign it. 

17 

18 

19 

20 

21 

22 

23 

24 

MS. DELEON: Thank you, Judge. 

(Which were all the proceedings had 

at the hearing of the above-entitled 

cause, this date.) 
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NA TI RE OF THE CASE 

At the second :i-iage of John Cai;tellanus' P·ost Conviction Petition, the trial 1.:Qurt 

determined that a third~stage evtdent•ary htarins was not w-arranted. by the allegations in me 

Petidon. 

This. is a direct appeal from the j odgmcot a f the oourt below. No j~ve 1s raised challen~ 

the charging instruine-nt. 
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ISSUE PRESENTED FOR REVIEW 

Did the allegations in John C-astellanos' Post·Conviction Petition entide hio-i 111 have a thlrd·stag~ 

evidentiazy hearing? 

4 
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~'TATUTES ANORULl~S lNVQLVED 

725 ILC,S ... S/122~ Post Conviction Rearing Ad 
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• 

STAT.tMENT OF FACTS 

John Castellanos was indicted on Jwie 21, 2012, on 5ve counts of firearm violations and 

two counts of narcotics charges (C. 115 thru C. 123) stemming from a search of the n..--sidence 

where he l!lld bis wife, Ruth, lived. John Castellanos wss admitted to bond (C. 124) but failed to 

appear for trial. (C. 153) Aju.y trial wa,, held in absencla. (C. 187) The defense attomey called no 

witnesses at n;ial. On July 31, 2013, John Castellanos was convicted of all charges (C. 230 thru 

236) and :sentenced to 25 years in the Illinois Department of Corn.>ctions. (C. 254 thru C. 257) No 

post-trial motion or notice of appeal was filed by the anomeys on his behalf. The defen,se attorneys 

petitioned the Court fonhe bail bond refund (C. 245 thru C. 253) which was granted. On December 

17, 2015, a Body Writ was served on John Castellanos and he was remanded to the custody of the 

Illinois Department of Corrections (C. 264 thl'IJ C. 266) to serve out his sentence. On October 17, 

2016, Johr. Castellanos filed his Post-Conviction PetitiQn. (C. 274 thru C. 288) The trial court 

reviewed the petition at phase one, fow1d that there was a gist of a co!l.Stitutional vioh,tion and 

allowed the ~tition to stand, moving on to phase two. (C. 304 thru 307) On February I, 2017, the 

.~tate filed a Motion 10 Dismjss Post-Conviction Petition. (C. 311 th.'"U C. 354) On March 28, 2017, 

John Castellanos filed a Response to Motion to Dismiss Post-Conviction Petitjcn. (C. 359 thru C. 

379) On May 2, 2017, a hewing was had and the Court granted the state's motion to dismiss. (R. 

2 thru R. 2.0; C. 38 l thru 384) On May 31, 2017, John Castellanos filed a MQtion to Reconsjdet 

£ourt's Rulin&.Qf May 2. 2017. (C, 392 thru C. 402) On July 21, 2017, a hearing was had and the 

Court denied the Motion to Reconsider Court's Ruling ofMny 2, 2017. (R.21 thru R. 25) (C. 404) 

A notice of appeal was timely tiled. (C. 405 thru C. 407) 
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ARGUMENT 

Tbc trial court should have granted a third-,tagc bearing, because the alleg11tious, if proven 
true at au cvldentlary hearing, would require the petition to be ~anted. 

On October J 6, 2017, John Castellanos filed bis Petition for Post-Conviction relief (C. 274) 

claiming actuttl innocence and alleging the following acts and omissions on the part of the defense 

alton1eys. 

1. Ruth and John Castellanos both told their attorneys, Rick Kayne and Tim Martin, that the 

police searched their home without their permission. Both attorneys staled that they would 

file the appropriate Motion to Suppress Evidence, pursuant to 725 ILCS 5/114-11 . The 

attorneys told Ruth and John Castellanos that Ruth and John Castellanos would l:c called 

as witnesses at the Motion to Suppress Evidence. Ruth Castellanos told the attorneys that 

the guns recovered from her closet in the house ,...-ere her firearms and not John's firearms; 

that she had a valid FOID c.al'(I at thal time; and that the narcotics were not John's, The 

artomeys never filed the M()tion to Suppress Evidence. (C 275, sub=tions a, b, c and d) 

(C. 289, subsections 7, 8; C. 301, subsection a) 

2. After discussing the facts and ci~urnstances surrounding a statement allegedly made by 

John Castellanos to the police, the attorneys promised to file a Motion to Suppress 

::ltatement. That motion was never filed a..,id the state, without objection from the defense 

attorneys, used the $lalement in their case-in-chief. (C. 275, subsection f) (C. 289, 

subsection 9; C. 301, subsection b) 

3. When the state's attorney requested a trial in (!bsencia, the defense attorneys never cve:i 

objected. The defense attorneys had a conflict of interest with John Castellanos at this 

point, because they wanted to embezzle the money posted by the surety Ruth Castellanos 
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as bond for Johri CasteUanos, even though the attorneys had already been ·paid in ML (C. 

27S, subsection g} 

4. Pursuant to statute, before a trial In aosem:ia Cfll be he.Id, the Clerk of the. Circuit Court 

must send a certifii.td letter to th~ .addres.~ of the defend!lillt. as evidenced by thl'!: bond slip. 

a.long with a copy of the Order of Court that a trial wil I be held fn abs5n.cia The address 

Hsted on the bond sheet of John Castellanos was 4 N. 336 MiU Street, Addison, !L, but th~ 

Otfi.dal Certificate of Mailing by the Clerk of the Circuit C-0urt, DuPage County> certifa:i 

that thE! letter was sent 10 a wrong addniss. Le .. 4 . 366 Mil: Street, Addioon, lHi11Qis. 1he 

defense attorneys did not object tc the td.al in absencia even though the precedent statutwy 

requfre.rnenl bad not beet1 meet. AttQ'mey Kayne did not call Ruth Castelfonos ro testify 

that the (lertified mail was uot s.erd ro her house and that neither she nor her husha.iid siiµted 

for tbc · mail. Kayne did not remind the Court th.at John Castefbu:ms was allo~d by the 

Court to travel throt ghotit the United States, so that the little police investigatJon of the 

s<UToundin,g hospitals was not enoug,h. to establish "substantial: evjdence,. that John 

Caste.lfanos kJ:rew of the triaJ date and that be wH."S, wiUfuUy avoiding trial. Kayne did not 

remind the Court that John Cas~Janos was a\1 infon:n.au.t for the Drug Enforcement Agency 

and was using a name dlffernnt than John Castella:nos and that he may he hospitali7.od or 

ir.elU'CCratctl under a different name. Instead, when lli.Sked by the Ct>Urt if Kayne had any 

evidence to .c,ffer fn opposition to the trial In ah.smc:ia~ the attorney replied, ''l have no 

evidence, your Honor.,. nu~. Kanye uever ceven mad.e a naked oqjeetion -to the triul in 

absenci<:. (C, 215, subsectkm h; C.276, sub.sections i, j, k , I, m, n; C. 277 sub.section~ u, p, 

q. C. 2 8 9. :Subsection 11 ~ C. 27 S, subsection y~ C 301 ~ :su hsections e. f, g, h) 
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e 5. Ka,yne a.gr~"<! to altow the State tu present the hearsay document that John Castellanos 

allegedly wrote, which: Kayne had toid Ruth and Jolu1 Caste.llanos !:tad been obtained 

rnegally .and which Kayne had promiS&I to fie a. Motion to Suppress Statement. (C. 277, 

subsection s) 

6. Kayne's sole concern was the $35,000 that·Ruth Castellanos had posted a::s surety, which 

Kayne wais ultimately able to secure through larceuy and false .statements to the lria! court 

judge. (C. 277, _i;iubs.ection r) 

7. Kayne. nev•er asked for 11 contimumce in an attempt to loc11te John Casteliano.9 so he could 

appear at trial. (C. 276, subsection rn. C. 301, subsection d)) 

8. Defense attomt?:y Ksyne did not call Ruth Ca!½teUanos to tMtify that sh~ had uot re~ived 

the certi fled letter from the Clerk of 1.he Circ-uit Court, DuPage County. and that neither she 

nor her husband sigm,d for ainy certified letter Md that the signature on the postal card was 

neither her nor h6>r husband':s signature. (C .. 276, subsection n; C. 301, subsec,tion g)) 

9. Ruth Castenanos had been in Kayne's law office a mere 4 weeks befor-e, the start ofilie trial 

in abMneia, yet Kayne did not tell R1lEh Ca.".;tellwios about the upcomiug trial date and 

rl'(J uc.;:st her tippcarance- a1 the trial to testify that th{:: gun~ were hers and the narcotics w,m: 

not John's. {C. 278, subsection t; C. 290, subsections 18, 19,. 20. 21; C. 278, su'bs@ction z) 

10 . . Kayne did not con.tact Cristina C'.abal.tcro, the sister of John Castellanos., in an attempt to 

,locate Jolm CasteUanos and teU him of the trial. date, even tho,ugh Kayrle knew that Cristina: 

Caballero was a paralegal employed .;t the law firm of Spymto&Davts, 101)1 Warrenville 

R.oad, Suite 210. Liislei DuPage Couniy, rmuois, with a phone number of 630.810.9067 

and a fax number of 630.963.8733. (C. 278, subsections u, v,. w) 

10 
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• 
,....... 

11. Cristina Caballero coµid have contacted her brother, John Castellanos, to tell him of the 

trial date, but Kayne never contacted her, even though Kayne told Judge Fawell: 

"Judge, for the record, l tried lo contact the d6fendant's sister, who I have had 

contact wiU1 in the pas!; lllld l called her the night before the trial and did not get a 

call back. l did gets (sic) her voicemail, didn' t just gv into something, but I haven't 

heard back." [Court transcript, page 144, Exhibit l attached to affidavit of Cristina 

Cabo.t!eroJ (C. 299 and C. 300) 

Kayne never called and left a message with Cristina Caballero and his statement to Judge 

F~well was deliberately false. (C. 301, sub,-ections h, i) 

12. At trial, the jury even had a question as to whether the police had a right to search the 

house, ,cq evidenced by the note that the jury sent out to the court during deliberations. Tills 

issue would have been resolved by the Court ifonly Kayne had ftled the Motion to Suppress 

as he had promised Ruth and John Castellanos that he would do. (C. 278, subsection x) 

13. Kayne never called Ruth Cl!Stelfanos as a wimess at trial to testify that the narcotics fowtd 

in the house did not belong to John Castellanos, even though she had repeatedly told Kayne 

and Attorney Martin that she would truthfully testify that the narcotics did not belong to 

Jolm Castellanos. (C. 279, subsection aa) 

14. Kayne filed no objection to the state's Motion in Ljmjne No. 2 where the state sought 

pcnnission of the court to argue to the jury that because John C'.a.,tcllanos was not in court, 

his absence was an indicium of guilt. The Court granted the state's motion without any 

written or oral objection from Kayne. (C, I 83 lhru 185; C. 279, subsection bb) 

15, After the verdicts of guilty, Kayne never filed any post-trial motions so that the issues could 

be preserved for appeal, includwg the judge's decision to allow a trial in ubsencia. Kayne 

preserved nothing for appeal. Nothing. (C. 279, subsection cc) 

11 

ADM-PROD-002130 



I 

I 
l 

I 

16. Kayne never filed a post-trial Motion to Reconsider the 2.S-year sentence, :iu trul.t sen~~n~ 

wuld he apµew ed. (C. 2 79, subsection dd) 

17. Kayne never filttd a. odce of Appeal. (C. 279, subsecti011 cc) 

18. Kayne and Martin deliberately did not notify Ruth. c.asteUanos. the bail bond surety wt10 

had posted S3 5 ~000, that they were gomj!; to fraudulently , kc the bail bond refund~ even 

though lhe tUtorneys h!id been paid in full pJrlor to the trial and after Rum Casle]fonos had 

beeu In Kayne's office just weeks cMlit-r. (C. 279, stibs:ections ff. gg, hb, H, jj) 

19. Attomeys, Kayne and Martin hld their conflict of intr.:rcs~ where the:y were phlnnlng to 

app(Opriate the surety's $l5.00Q, frorn Ruth and John Casu:Uanos and neither Ruth nor 

Jlohn Ca.~tellanos sigped a petition thµ the: money be rwnued to either attorney. (C . 280, 

In 199f:l. our Supreme Cowt reviewed guid~Hncs when a Post-Conviction Petit.ion, 725 

ILCS 5!t21, i~ HtiBate.d in illiu.ois courts. In P.rwpl6 vs, Col~man; 701 N.E.2d 1063, lS3 TI1.2d 

366, 2'33 m: ~e. 789, {Supreme Court of Illinois, i 998) Coleman had b«:n convicted of murder 

and he filed a post-conviction petition, e.Uegitlg ineflec,tive assistance of counscL The tdaJ court 

dtSJ1Uss.ed the petition \vfthout an evidentiary het'lri.ng. Yn reversing and remanding the case, the 

Cowi made the following obserYations. 

"Thull, at the di.smissa\ stage: of a post.eonviction :proceeding, whether under section 11:2. 

2.1 or und~ 5ection 122~5, the circu·t cuu:rt is concerned mer,ely \Vi.th: determining whether 

-the petition's al.legations sufficiently demonstrate a constitutional infirmity which would 

necessitate reHef 1-f]lder the Act. Moreover,, o~r pa.1t holdings have foreclosed the circuit 

court from eu~aJ;,ring in: e.ny fact.finding at a dlismis5,aJ hea.-:ing becal.l.Se all weU-pleaded 

facts are 10 be taken as true a;t this point io the pmceed1ngs," (701 N.E.?.d at 1071) 

12. 
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I 

"Although a post-conviction petitioner is not enti led to an evidentiary hearing as a matter 

of right dris court hes repeatedly stressed tbut a hearing is required whene,ver the petitioner 

makes a s;.1bstantial showing of a violation of «institutiolli11 rights, . . . On the other hand, 

when a petitioner's daims are based on matters ou,tside th~ rec-0rd, this court has 

i!tnpha.sized that it is not the intent of the Act that such clrums be adjudicated on the 

pleadings. !lat.her, the function of the pleadings in a proceeding under the Act .i:;i to 

determine wh.~ther the petitioner is entitled to a hearing. Thcrefui:e. lhe dismissal Qf a pl)sl

oonvictioo p-etition is warranted only when the petiti(ln's allegations of .fa.c.t - liberally 

cl)t1stroed in favor of the pe-titione.r and in light of the original trial record - fall to make a. 

su:bstaaiial showing of imprisonment in violation of the state or fodenil ,constitutf on. (701 

N.E.2d at 1072) 

.. In Ught of the furegoi!lgi we are of the opinkin that the ultimate question :regarding tbt: 

s11ff.1dency of the allegflotiorui oonta.lned io i!-post-conv~ctfon petition merits treatment~ fl 

legal 1riquiry requiring p lenazy ,ijppeilate review. . . . We acknowledge that our decision 

today on the stand11rd of review marks a depanure fron1 previ(}us holdings of this. C()llrt. 

Therefore, we hoJd that in the interests of justice and public policy~ the standard of review 

announced in this opiniou s.haJ! b,e applied to all future appeal.s and those that are pending 

at the tirne this decfairn:i becomes final ii"'l this court.'' (701 N.E.2d at !075) 

Thu~, an Appel! a.re Court should view the allegatiom; qnumerat,ed abo'1e to d.etmnint;l 

wheU:i:e,t ttlO"Se factual allegmi.ons are suffi~ient to uquir.r.; an f:!'lldentia:ry hen.ring at a: third-sta&e, 

p:roree<ling. 

fa People vs. Knighi, 9n N.E.2d 789,403 UI.App.3d 461, 34-4 Ill. Dec. 766 ord Dist., 

2010), Knight had pl~d guihy to murder. In his po.st-conviction petition h.e a!Ie_ged that .u. prison 

sang ]eader had. forced him to plead guilty to the murder in nrde1· to mollify pri~on officiids and 

It p~serve tru: abitity of the gang to run drugs, prostitution md rmwic nmtals in the prison. Tile 
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drcuit oourt di$missed the. petition as being without merJt. On "ilpptal~ the Appellate Cowt C1evers,,e;c 

t:ht: <li~missai and sent it back to the circuit court. Following arguments, the circuit ~ourt grant:;d 

the state's motion to d i!$ffliss:, The Appellate Court again reversed the dis.missai and remanded rt 

for an evidentiffl'y hearing. 

"We reject tbe State's argument that defendant's affidavits do not qualif)' OS newly 

disoovcrc:d evidence. Defendant's affidavits constitute new t:vidence \\'ithin the meaning 

of posteooviction proceedings.1' (937 N.E2d at 79➔) 

'"Defendo.nt argues th.lt any l)~tc:ment on his pan ( duri:nB the guilty plea ad.mo itions J that 

bis plea was not coerced was itself the resuh of the i::ame coercion that fo:roetl him to plead 

guilty. Defendant arg\le:s: that even 1.!'lld~r the State's claim that the transcript belie the 

claim that the plea was .coerced, the question of whether his plea was coero~d and thus 

ilwolunte:rY is a matter of credibility that can only be resolver! at an evidentiacy hearing. At 

the second stage of postconviction pro<:e~dings, .a _petition may be diswissed if its factual 

claims are haseh:s.~/' (93 7 N .E.2d at 795) 

c.The standard, a.t the second-stage of postconviction proceedings, is that aU well-pled 

a.negations are taken as true uol~ positively rebutted by the re-cord of the pro(}eedlngs.'' 

(937 N .E.2 d at. 796) 

"We do not think 1hat defendant's factual wisertions 111 support of his claim that his guilty 

plea was coerced and th1.J1s inYo1untary are baseless. We also find that defendant can raise 

his fn::e-strutdfog claim of actual innocence In postoonviction p:roeet..-<lings. Defendant's 

guilty plea does not prohibjt him from ca.is ing ·eI thel' claim in postconviction proceedings. 

Acc;Qfdjngly, we 110ld that the trial court erre(1 in disllli~$iug defendant's postoonvic11(?n 

petition without no evidet)tiary hearing!' (937 N .E. 2d at 198) 

ln People vs. Alexander. 11 N.EJd 388, 381 U\. Dec 7S-7, 2014 1 App {2d) l 20810 C2nd 

Dist,, 20 l 4 )1 Alexander ,challer.g:ed his cou viction for possession of a oontrolled substance with a 
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po15tconviction petitiOD based un newly discovered evidence, The c!rcuit court di: missed the 

p~tition and this Appellate Court reversed rmd remanded. 

"'At the second-stage dis.missal heru-ing, the defendant beara the burden of making a. 

substantial showin_g of a constitutional violation. Furthet,. the tricl court must aL1cept aS true 

aH well-pleaded facts that are not pos"t.ive.ly .rebutted by the ma· record. Where, llS here, 

the defendant's claims W'e ba~ on matters outside the record, the trial co,.ir,l is prohibited 

from engaging in fact finding. Thus, where factual disputes require a determination of the 

truth ot f ai,ity of supporting affidavits or exhi bi-ts, that detai:n1inmion. cannot properly be 

made al a hearing on a motion to di:\misst but r'1.ther can be re~lvcd oruy during a third~ 

stage evidenl.iary hearing. If a sub11001tial showing of a conS1itutional violation is set furth, 

the petition advances to the third-stage for ao evkientiary hearing. We review de novo the 

trial court's dismissal of a pos.tcopviction petition at the ~econd stage-of the proi;;:ecdings." 

(11 N.E.Jd ait 395) 

"We reiterate that, ftt this stage in the postconviction proceedings. all wel)-pieaded facts 

that are IIOt po,sitive ·y rebutterl by tlie trial record are taken •SS true.~' ( 11 N .E.Jd at 396) 

In reversing and reJlUUldingtlli: dismi:ss:cil ofapost-convictionpetitioa in People 'LI$. l,amar1 

44 N.E.3d] I 78,398 IIL Dec. 7661 20l S IJ, App { l '1) 130542 (1 ti Dist., 2015). tM Appellate Court 

r,emarked:· 

'"The Act prov.ides a remedy for d~fondants. who have ~uffered a substantial violation of 

constitutional rights at tr:iai1 and estab,Jishcs a three-stage process for adjudkaling a 

postconvicfion :petitioa. In the first stage, the circuit court may dismiss petitions that an: 

frivofous Oil" patently without merit In the second stages, the circuit ~tJ~ re.ust determine 

Whether the petition and any a1X-01;r1panying documentation make a ;substantial showing of 

a con8titutiona1 violation. lf the :petitioner mak~ th~ re,gui11ite ~ubstantiw snowing mat his 

constitutional tights were violated1 be is entitled to an evidel)tiary bearing. At such a 

hearing, the circuit court :a.f!:rves .as the fact finder, and, there.fore::, it is tbe oourt 1s fimr.tfon 

m detennine wime,ss credibiifry, decide the weight to~ given testimony and ,evidence, and 
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~~olve any eYidentiary conflicts. . . . Dismi5:ml is. warranted only if the a legations in the 

pe-tition, when liberally constructed in li,ght of the triaJ rccrn"d, cannot suppJrt a substanth1.I 

sho\ving of a constitutional viofation. . . . ln other words, the substantial showing of !'I 

c.onstitutfonal violation that m1.1St b= made at the s~cond stage is a mt::a.~~ of tlre legal 

sufficiency of the peti.tio:n~s wcU-pied allegations of a constitutionaJ violation> which if 

proven at an ev identiacy hearing. would entltie p.etitloner tQ relief.'' (Emphasis- in o~nal) 

(44 N.E.3d at l l 82) 

Finally. the 2016 Supreme C(mrt c;.a."leof People vs. Sanders, 47 N.E.3d 23?, 399 m. Pee, 

73 2, 20 l 6 lL 11 S ! 23 (Supreme Comi of IUinoisj 2016) reiterated thal a dismissa.l. at the ~nd~ 
' 

stase is to be rev~ewe,d by the appeHote cQu de nuvo. 

"I'he dismis'(lal of D- postconviction peGtion w:itoout an evidentiary hearing i.5. reviewed de 

novo. The question raiaed in an appeal from an ordt.'T dismissing a po:stconvietion pedtio~. 

at the s~on.d stage is whether the alJegation in the pedtion, F bei::aUy construed in favo.r ot' 

the petitioner and taken as true, are sufficient to invoke r'Clief under the Act. Sinc;e then: 

life no fac,tua] jssu.es at the dismissal stage of the prooeeding:!'i, the question is essentially a 

legal one, which requires tlte reviewing court to make its own independent assessment ,of 

the allegations of the petition and supporting documentation. (47 N.E.3d at 245) 

When considering the a.llegations listed in John CasteHano."I' Post.Convictiou Petlti@, a..~ 

discussed in Paragrapl~ 1 lhrough 19 above, and in Hght of the standard of ' 1all weU-pled 

idiegations are taken as true Wlless positively rebutted by the record of the prooeedin~/' any 

number of hhl allegations, standing o.lone, en• out for an evidentiary hearing at the third-stage. It 

is at such a h.eariniZ that the trial court can flush uut truth tiom fiction and ensure that John: 

Castellanos bus J-Cceived the fuU b"enefi ts that he is entitled to undt::r the law. 

1Ei 
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CONCLUSION 

For \bi: fotegoing 11:asons, John Cl).(lteUunos, l:le.fendant-AppeUant, fl!-Ji.pectfuUy request!> 

tlu'l.t this Honorable Court reve.rse the dismis of his Post~Coov1ction Petition and send this mimer 

hack to the Circuit Court for a third~stage cvideotiiiry hearing. 

Respectfully submitted, 

John Paul Cilfl'OU / M.icbeJle Ooazalez 
608 South Washington Street 
N aperYillc, lL ·60 S40 
630. 717. sooo 
iohnp!! ci k11r .. ,n1 l@~q.l&Qrn. 

COUNSEL FOR EFF. 'DANT-APPELLANT 
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THE APPELLATE COURT OF lLLINOIS 
SECOND ,JUDICIAL DlS'J'RTCT 

No. 2-17-0605 

PHOPLE OF THE STATR OF ILLJNOIS, 

-vs-

JOHN CA.'°iTELLi\NOS 

Pla.i ntiff-Appelfoe, 

Defew:lant-Appel.lunl. 

APPELLAN'l"'S PEnTION FOR REHEARING 

Grounds for Rehearing 

Appc lfon t, John Ca::;tel1ru1os I by hi~ attorney::: John Paul Ca rroH and Michc1le 

Gouzalez, respectfully petitions for rehearingofthesummaryorder ofMay 2, 2018 1 

dLsmissing this appeal for faili.1re to comply Vl-;th Illinois Supreme Court Rule 

341(h)(7) in hi.<; opening brief. Appellant respectfully submits Lhat the remedy of 

dii:anissal imposed in thiis case is excr-..s..<;ively severe and penalizes appellant with the 

forfeiture of his a.ppea] duP- to the errors of his attomey. He submittl that an order 

striking his hrief and directinM hint to fiJe an amended brief in c<.II".Upllance with Rule 

:H1(h)(7) ii, th1t adequate and .appropriate remedy. 

This petition is filed ,-..;thin twenty-one days of the order of S\lln.mary 

dismissal, as required by Supreme Court Rule 367(a). Simultaneom.;1y •with thi~ 

petition, appelfo.nt is filing a motion to recon~ider and vacate the order of dism.issR 1 

as an alternatt procedural basis for the samt'! 1·elief. 

- l-

ADM-PROD-002066 

-. 
_) _, 



The summary order recites: 

Defendant's brief consists of a!!,encral outline of the numerous claims 
that he made in his postconviction petition, and four pages of block 
quotations from cases concerning the stages of postconviction 
proceedings. Defendant concluues with his "argument" that, taking the 
allegations of his petition as true, "any number of his allegations, 
standing alone, cry out for an evidentiary hearing al the third stage." 
However, he does not tell us why .... Given the absence of clearly 
defined issues supported with cohesive arguments and citation to 
pertinent authority, we will not consider defendant's appeal. 

The order conclndcs, "When: an appellant's brief does not comply with the supreme 

court rules, we have the inherent authority to dismiss the appeal. J<:p.~tein v. 

Galuska, 36:.1 Ill. Ap. 3d 36, 42 (2005). Accordingly, we do so here. Appeal 

dismissed." 

Rehearing is reqnested because the sanction imposed, the most draslic 

remedy available in the court's discretionary armory, is excessively severe and 

unfairly penalizes the appellant for the curable mistakes of his attorney. Appellant 

recogni,:cs that where an appella11fs brief dues not comply v,ith the suprel)le ('.ourt 

rules, the court has the inherent authority to dismiss the appeal.Epstein I!. Galuska, 

362 Ill. App. 3d 36, 42 (1.St Dist. 2005). Violation of Lhe rules docs not divesl the 

con rt of jurisdiction, bul rather is an admonishmenL to the parties.Zaclruzny v. City 

Colleges, 220 Tll. App. 3d 290(1991). ,Yhether Lo impose the sanction of dismissal 

is a matter committed to the reviewing court's discretion. in re: MarriClgr, of 

Gallagher, 256 Ill. App. 3d 493 ( 1st Dist. 1993),Alderson v. Southern Company, 321 

Ill. App. 3<l 822 (1st Dist. 2001). 

In thb case appellant Castellanos has colurable and arguably meritorious 

grounds for appealing the stage-twodismissalofhis post-conviction petition. Rather 

Lhan review all of his claims in the conlexl of this motion, it is sufficient to point to 

one example. Castellanos claiJne.d that he received ineffective assistance of counsel 

when the attorneys at his tria 1 in absentia failed to present the testimony of his wife 
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that the firearms and drugs found in the house were hers and not hfa. The pelition 

was supported by Ruth Castellanos's affidavit. 'fhc state asserted two bases for 

dismissal of this claim, both of which would have been successfolly refuted by 

argument satisfying Rule 341(h)(7). 

First, the Slate asserted in its motion to dismiss lhat counsel's failure to call 

Ruth Cnstcllanos wais a matter of reasonable trial strategy because the prosecution 

had pnt into evidtmce the defendant's custodial statement that admitted that the 

l1rearms and the drugs were his. The contradiction between defendant's custodial 

s tatement and his wife's acknowledgement that the items wen: hers presented a 

disputed issue of fact for the jury. If the jury found }:{nth Castellanos's testimony 

credible it could have rejected defendant's cnstodilll statement, perhaps concluding 

Lhal he made the admission in order to protect his wife. The fact that credible 

defense evidence may be contradicted by some evidence offered by the state is not 

by itself grounds not to present the exculpatory evidence and a decision not to 

present exculpatory evidence is not reasonable trial strategy. See, e.g., People v. 

Baines, 399 Ill. App. ~d 881, 896 (2nd Dist. 2010) ("The State also argues that 

defense counsel's actions were merely trial strategy. But it defies reason to believe 

that defense counsel would intentionally foil to bring out the very essence of the 

defense theory in the clearest possible manner."), People v. Gw·~a, 180 rn. App. 3d 

:.!6~-1, 269 (1st Di~t. 1989) ("We can conceive of no sound tactical reason not to call 

defendant's (witnesses).") 

Second, Lhe slate asserted that defendant was not prl'j11diced by the failure of 

coum,el to present his wife's testimony because there was overwhelming evidence of 

his constructive possession. People v. Ilummer, 2281ll. App. 3d 318 (2nd Dist.1992) 

is ilisposilive of this argument. \.Yhether the state has established constn1<:tivc 

possession is a question of fact for resolution by the jury. Merely be.cause the 
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prosecution has offere<levidence from which an inference of constructive possession 

can be drawn does not mean that the jury was required to draw that inference. The 

ineflective assistance of counsel consisled in failing tu challenge the heart of the 

prosecution's case wilh lhe testimony of a readily available ·witnt".~s. C.aslellanos has 

a strong argument that second-stage dismissal of this claim was improper. 

Appellant concede.s that the argument section of his brief was deficient and 

failed to comply with Rule 341(h)(7), and apologizes both to this court and to the 

People. The reme<ly of dismissal, however is excessive in that it deµl'ives him 

altogether of his right to pursue a pot entially meritorious appeal for defects in his 

filings which are curable. As recited in his simultaneously filed mo lion to reconsider, 

appellant's counsel have retained attorney Joshua Sachs, a fonner assistant in Lhe 

secon<l district office of the Slate Appellate Defender, to make revisions necessary 

to bring his brief into compliance. A copy of the ve.rifie<l statement of attorney 

.-\ Sachs, as submitted •..vith the motion to reconsider, is attached as an appendix to this 

petition. Although he had no contact or familial'ily with this case until after the entry 

oftbc dismissal order of.May 2, be has made a preliminary review of appellant's brief 

as originally submille.d, has made an initial review of excerpts from the record on 

appeal, and is prepared, should the cou11 grant this motion, to revise. appellant's 

brief so as to bring it into compliam;e with the Supreme Court Rules. 

Conclusion 

Appellant submits that the remedy of dismissal is exc<Js.sive where he has 

made a good-faith effort to comply ,,ith the applicable rules of court, where the 

conceded deficiencies in his filings are curable, and where his attorneys have 

ohtained assistanc<J of experienced appellate counsel to hring his brief into 

compliance. 

-4-
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Whercforae, appellant .respectfully moves that thii:; court, in the ~erdse of 

its di,:;;cretion, vac.ate the order 0£ dismfasal entered on May 2, 20181 that it n.:!.instatc 

his appeal, am.l lhat it grant him an extension of time to and inclmling July 16, 2018, 

in v,rhir.h to fil~ an amend-erl and corrected opening bdef. 

Res pt!Ctfully, 

/s/ John Paul Carroll 

Attorney.for Appellant 

Ct:RTIFICATE OF COMPLIANCE PURSUANT TO RULE 341{c) 

1 cert~fy th at this peti tiou for rehcari n_g conf ~rnis to the ~equirements of R,ul~s _341( a} 
and {h)and .J67(a). The length.of th1s peHti.on, excluding the pages contammg the 
cover and appendix., is 5 pages. 

John Paul CmrnH 
Mid1c]]c Gonzalez 
608 S. VVashington 
N apcrvill e IL 6054 o 
Tel: 630-717-1':j.ooo 
email: _johnpau1~rro li@aoLcom 

/s/ John Paul Carroll 

Attomey of Record.fur Appellant 
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2-17-0605 

l n the Appl.tll.ate Court of Illinois 
Secund Judicial Distric1 

People of thr. State of Ininoi:s, 

-vs-

,John Cast~1fa.nus 

E-Flt EO 
Tranc,,ilt,t,oo ID: .l• 17-Ul:106 

ile DatEI: 5/2312-018 2:16 PM 
Rohart J. a11gen , Qu,1k of 1178 Cou · 
APPELLATE coum ZNf.l QI STRIC 

MB 

Pfo intiff-.Appellee; 

Defen.do.nt-Appdlant. 

APPELUNT'S MOTION TO RECO~ SIDER A.l.,lD VACATE 
ORDER OF DISMISSA], AND TO REINSTATE APPEAL 

AppeHant ,John CasteUanosJ by his attorneys +John Paul Carroll and Michelle 

Gonzalez, respi:ctfully mo 'e.s that this court vacati: the summa1y order entered on May 2., 

2018, dismissing this a.ppeal 1 and tl1 at it reinstate the appeal, slrike flppellanf s openin~ 

Lirief, and gnmt an extension of time for appelhmt to submit an amended <Jp-ening brief that 

¼ill comply with Illinui::; Supreme Court Rule :~41(h)(ii. In ·up port of his motion appell;;tnl 

:::ubmils that: 

.!. This case is before the court on .appeal from a fiua] order of the cfrcuit court of Du 

Page County granting the P~ople's motion o dismiss R.ppc1lant's post-comictiun petition. 

2. On May 2, 2018, this court entered a Supreme Cuul't Rule .23(c)(2) summary order 

dismis_sing the nppca1 for failure of appellant's opening bt"ef to comply ½'i.th Illinois 

Suprt:'me C.OurL Rule 341(h)(7). 

Prm .. -edural Status 

3. AppeUant med t imely notice of appeal from the final otder of the circuit court . 

-J- EXHIBIT 
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4. Bysummar rorderentcredM.av 2, 2018, this ur<leredtheappealdismissed for failure . ~ 

of appellant's brief to comply , .. rith Illinois Supreme Comt Rule ;w101)(7J, vihich sets fo1th 

thti requirements for the argument section of an appellant's hrief, and r~ttires an appellant 

to include in his brief "[a]rgum~nt, which shall contain the oontcntiom of theappcJlant and 

tht'! reasons therefore, ,.\l'ith citation of the authorities and page~ of the rr..cord relit"<l un" and 

pro\>;-des that "points not argued a.rn wai1red. and shall not be rai~ed in the reply brlef, in oral 

argument~ or on petition for r~he.al'ing." 

5. The summary order recited: 

Defendanf s brief consists of a general outline of the rmmcrous claims that I1e 
made in his postconviction pr::tition, and four pages of block quotation~ from 
cases concem.in~ the ::;t;i;ge~,;; of poskonvictlon p ·occedings. Dt'fendant 
cundudes with his 'argument" that, taking the a]fogations of his pdition as 
lrue., 'any number of his aHega.tions, standing alone. cry vul for an 
evidentiar:r heating at the third i!:itct.ge. '' However, he does not teU us why ... 
Given the absence of clearly defined issue:s supported with cohesive 
arguments and citation to pertin~nt m.1lhorit:y1 1Ne wiU not consider 
<ldendant's appeal. 

6. This court's order conduded> '---Where .an appellant's brief does not eomplyVvith the 

supreme court rnlcs we have the inherent authodty to dismiss the appeal. .Epst,ein u. 

Gulusku~ 36:2 Ill. Ap. 3d 36, 42 (2005). Accordinily, we do so here, Appeal (Hsmissed." 

7. Simultan~ouslv wilh thi motion to va('..ate~ and as a procedurally alternative form 

of reli ef1 appellant has fl Je.d a, petition for rehearing seeking tht! same reHef requested in this 

motion. 

8. This motion is filed within 21 days of the entry of th<:l or<lei· of dismissal. 

Grounds for Relief 

y. Reconsideration is reque8tt!d bttcause the sanction imposed hy this court'ti order is 

ex(',esshrely severe and unfairly penaliz.e~ th1;, aµpellant for tn.e mh.takes ofhis attorney. 

OQB.1 
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10. AppeUant rccognizei:; that where an appellant's brief do~s not comply ,,,, .. ilh the 

suprem1: court rules1 fhe court has t.he-inberr.nt authoril to dismiss the appeal. l<~p.'.tein u. 

Galltsko 362 m. App. itl ~6:1 42 (1st Dist. 200.5), Violation of the rules, does not div~:5t the 

court of jurisdiction, b11t rather is ;;m admonishment to the pa1ties. Zadruzny v. City 

Colleges, 220 HL App. 3d 290 (1991}. Whetller to impose the sam.:tion of dismissal i~ a 

matter of the revfo·;-viu~ court's discretion. In. re: Marriage. of Gallagher, 256 rn. App. 3d 

498 (1st Dist.1993.),Alderson v. Southern Company, 321 m. App. 3d 822 (1st Dist. 2001). 

u. App~llant respectfully submits that hie: appeal p ·c~nts a meritorious issue for this 

court's review ;;i,.s lo whether his post-convictiuu claims were sufficient to survive a stage 

two motion to dis mus~ ,vilho ut a third-stag~ eviden tia.ry' hearing. As th is court is aware, the 

circuit con rt allowed the p:etitiou to advance to the second slage~ fincHng that Castdlanos 

safoified lbe Ih·st-stage obligntion to pres~nl lhe gist of a constitutional claim People v. 

Edwardsr 197 rn. 2d 239~ 244 (2001), a standard Lhat requires the petition~r Lo allege 

sufficie1 t facts lo make ot t claim that is arguablyconsliLutionaL People v. IIodges;, 234 IlL 

2d 1 (2009), People u. Allen. 2015 IL 113J35, ,r 25 (:2:015). At the second slage all well 

pleaded facts fl.re taken as true for purl)O es of ruling on a motion to tl~miss. People v. 

Caballero, 126 IH. 2d .248, 259 (1989), People v. Wegner, 40 rn. 2d 28~ 31-32, (1968). 

Dismissal at the, second stage is ,-varranled only ,vhen the petition's allegations of fact, 

libi::r;:iUy r.on~trucd in favor oft.he petitioner and in light of the original triaJ l1ecord, fail to 

make n snbstantfol shov,ring of imprisonmen in ,,iolation of the state or federal 

constitution. People v. Domagala1 2m~{ IL 118688, ~35 (2013). People v . Tate, 201'..! IL 

112214, Jw (2m.2), People v. Coleman, 18:3 Ill , 2d 366~ 3,82 (1998) . lf the Circuit Court 

does not dismiss th~ petition al lhe pleading stage, the proceeding advarn:1:-s l.u the thir<l 

-3-
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stage, at which Lhe court conducts evidentiaty hearings. 7 2-5, 1LCS 5/122-6, People v. 

<~a11.ltn.ey, 174 IU. 2d 410, 4181 (1996). 

12. Significantly for CastcJlanos's c:a~t!t denial of a legally 1:mffideot petition un the 

uu;.rits, v..1.t11out e:videntiary hearing and bnsed solely on ll1e pleadings, is forbidden under 

IUinui8 law. Coleman, 183 m. 2d at j8,,1 701 N .F..2d at 1073. 

At the dismissal ;itage of a post-conviction pru<.:eeding, all ½-cU-plead~<l facts 
tnat are not positiv~l.Y rebutted by the original tria record arc to be tak~n as 
tnic. The inquiry into wbeLher a post-r,onviction petilion contains sufficient 
allegation.s of oonstitut.inna1 deprivations does not requh1e the circuit court to 
engage in any fact-finding or credibility determinations. The Act 
wuLemplates that such dctenninatium, ,Nm be made nt the evid(;mtiary stage, 
not th~ dismissal stage, •Of the litigation. 

Thus petitioner m11~t be granted an evidentiary hearing unless llis claims are either facially 

invalid -or art: _po!)ilively rebutted by the original trial rt'cord. Id. 

13, A reviEW/ of Castdlanos's post-convidion petition demonstrates that al least some 

of his claims had snffieient merit and bolh legal and factual basis to satisfy the stagc-h..,.·o 

standard, to will1 Land a motion to dismiss, and to call for an evidentiary hearing if nut for 

t1 e outright grant of the petition. Rath~r Lhan re\'iew all of his claims in the conta'i: of this 

motion, it is suffi.cknt to point to one instance. 

14. Cast~llanos- daime<l lhal he rec.eived i effective assistance of counsel when the 

attomey5 at his trial frt ubsentiu failed to present the te5timony of hi.s wifo1 Rnlh 

CastP.llanos that t11e ffrcann:s; and drugs found in the house 1,yeri:', h~ri:;> not hi. , The pdition 

was supported by Ruth Castellanos's affidavit. The state asse1ted hvo ba1.cs for dismissal 

of this claim. First, it asserted that (:ounsel's failure to caU Ruth Castellanos was a matter 

of trial strategy and \Vrls appropriate because th~ pru~culion had put into evidence the 

defendant's cmstudial slatt:"mt:"nt that admitted that the firearms and the drug:::; were Ms. The 
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contradiction between defendant's cnstodial statement and his wife's acknowledgementth;it 

the items were hers presented a disputed issue of fac:l for the jury. If the jury had foun<l 

Rnth CastellaJ10s's testimony credible it could have rejeded defendant's custodial 

statement, perhaps concluding that he made lhe admission in order to protect his wifo. 11ie 

fact that credible defense evidence may be contradicted by some evidence offered by the 

state is not by itself grounds not to present the exculpatory evidence and a decision not to 

present exculpatory evidence is not reasonable trial strategy. See .. e.g., People u. Baines, 

399 Ill. App. 3d 881., 896 (2nd Dist. 2010) ("The State also argues that defense coun,;el's 

actions were merely trial strategy. But it defies reason to helievethat defense counsel would 

inle.nlionally foil to bring out the very e,;sence of the defense theory in Lhe dearest possible 

manner."),People v. Carza, 180 Ill.App. 3d 263,269 (1st Dist. 1989) ("'We can conceive of 

no sound tactical reason nol Lo call defendant's rwitnessesJ.") Second, the state asserted 

that defendant was not prejudiced by the failure of counsel to present his \,;fo's testimony 

bcr.m1se there was overwhelmin!,\ evidence of his constructive possession. People v. 

Hammer, 228 Ill. App. :3d :318 (2nd Dist.1992) is dispositiveofthis argumenl. Whether the 

state has established constructive possession is a question of fact for resolulion bythcjury. 

Merely because the prosecution has offered evidence from which an inferenu: of 

constructive possession can be dravm does not mean thal thejurywas required to draw that 

inforcncc. The ineffective assistance of counsel consisted in failing to challe11ge the heart 

of the prosecution's case. with the testimony of a readily available witness. Castellanos has 

a strung argument that secon<l-stage dismissal of this claim was improper. 
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15. Appellant concedes that the argument section of his.brief was deficient and faiJP.d to 

comply ~.-.rith Rule ;:i41(h)(7), and apologizes both to this court and to the People. 

16. Appellant submits~ however, lhat the remedy of dismissal 1S excessive in that it 

deprives him altug,~H1.er of his right to pursue a potent' ally meritoriuu.t'.i appeal for defects 

in his filings which are curable-. 

17. AppeUant lrns attempted to pursue 1hi8 appeal vigorously and in g,ood faitl:i. 

18. Appellant's i:oun.sel have retnined attomt:y JQshua Sachs, a former aessistanti,n the 

second district office of the State Appellate Defender, to make revisions necessary tv bdng 

his brief into compliance. 

19, The verified statement of attorn~y Sachs is att, ched to this motion. Although he had 

110 contact orfamilinr·ty, .... 'ith this case until aitel'the enttyofthe dismissal orde1·of May 2 , 

2> 11e has made a preliminary re\'l.ew of appellanL's brief AS originally submiUed, has ma.de 

an initial review of the record on appt;!al, and is prepa1·c<l , .should the coul'L grant -this 

1notio11, to revise appeHant'shrief so as to bring it into compliance \11,>ith the Supr·t!me Court 

Rules . 

20. The verifiti<l statement of attomey Sachs also explains his ptesent deadline 

obligations in other cases throngh ,June :30 and his ~mgg;esl.i.on that th.is court s;ct a filing 

date for appellanfs amendecl opening brief of ,July 16, 2018. 

Conclusion 

21. AppeUant suhmits that the remedy of dismissal is exc•e1;>sive wh~re he has made 1-1 

good-faith effort to comply \.\ri.th the applicable rule:; uf cuurl) where the c011ccdcd 

deficiencies in hjs filings are curable, and where hIB attorneys have obtained assistance of 

experienced appellate counsel to bring "his brief into cornplianct!. 
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'\Vherefore, appellant respectfully moves that this court vacate the order of 

dismis~al entered on May 2, 2018, that il reinstate his appctal, and that it grant him an 

extension of time to and including July 16, 2018, in which to file an amended and correded 

opening brief. 

,John l'aul Carroll 
Michelle Gonzalez 
608 S. Washington St. 
Naperville IL · 
Tel: 630-717-5000 
email: john paukarroll@aol .com 

Respectfully, 

/ s/ .John Paul Carroll 

Attorney for Appellanl 
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\_ .___., 

State of I lino:is 

Cook County 

} 
} 
} 

ss. 

VERIFIED STATEMENT OF JOSHUA SACHS 

I, Joshua Sachs, ,certifyy pursuant to Section 1-109 of the Code of Civil 
Procedure. that: 

1. I am an attorney licensed to practire law in the State ·of Dlinois since 1974, 
and in gQod standing. 

2 . I am in private _practice with offices in Evanston and Chic.ago, Ulinois~ 
oonc~ntrating my .pracbce ~ the d:e~ense of cr~~nal cases at the appeal level. l 
previouslyserved lor .approXllllately eigl1l years with the Office of the State A p:()C-11 a:te 
uefenderJ including service in~eSeeondDistrictofficeunderthen J?eputy Defender 
Ralph Ruebner. I have filed bnefs and presented oraJ argument m -well over two 
hundred cases before all five districts of the appellate court, before the lliinois
S~p~m. ·. e Court._be£.ore the United States Courts o~ Appeal forthe. Seventh and Ninth 
Circmts and befure the Supreme Court of the Umted Statffl (hncfing only· no oral 
argument before the United St-dies Supreme Court). 

3. 1 am 1naking this statement in. conna'tion with a pr-opose.d Motion to 
Recon:Sidcr and Vacate Order of wsmissal 1Lo be filed on behalf of appelfant John 
Ca.ste1lano in the matter of People v. CasteU.ano1 pending before the appeJlat:e court 
ab: docket no. 2-17-0605. 

4. l have agtt'ed Vfith _apEellanfs_ attorneys of record tha! if the app~~te 00':1rt. 
vacates the order of dismLSs.a.l and remstates Mr. Castellanos appea , l wiH reVISe 
and amend appellant's brief so as to briug· it into compliance with the applicable 
Illinois Snprome Court Rules. 

5. It is my opinion based on my review of the record postconviction pleadings 
as fl.led in the cireuit court that .appellant has a co:torable and arguably meritorious 
claim to raise on bis appeal. 

16. Due to my pdor oblig-atiorns to other courts at the time I was first contacted 
about this cas~ I have not been· able to revise appellant's brief :so as to aUow 
app~llant t.o tenda,- an a:rnended brief for .. pro_posed filing in.sf ant er togeUter with ~is 
M~tl~n to Recomnder ~nd Va.~e D1sm1SSaJ. I am ~p1etin,g ap~llant1s opemng 
bnef m P'eople v. Martin (1st Dist. No. 1-16-264.'ih which I am acting as a contract 
attorney to the State Appellate Defender, not later than June so, the case having 
b~en assigned to me because it is .snbstantially past its due date Simultaneously I 
mus_ prepare a rep],y ~riefin .P_eople v. Sinico. ( ist Dist_. No. 1-~7-0760} on which ~y 
m'?~o, ;1 for an extenS1on of time to Jw1e 3_ot ~018 1s pending~ t]:t.e 1-eply haVlilg 
ongma'l:ly be-en due on May1.5. lam also requrred to, prepare sentenm.ng memol"anda 
on an ~ooptionajly difficwtf~e~l fraud case:1 United States_ v. ~einstt?ck,, {No. 15-
cr--295, m tne Umted ~tates Dis~ct Court for the.• t?rthern Dmtrictofillmois,.Jud&e 
Coleman) Defendant s sentencing memorandum JS due on June 1, 201.8:1 and h is 
reply me~.orandum is ,~ue-on ~une 8, 2.018. S~tencing is set fo-.r June 15th~ I e..xpect 
to be se~ an extensmn of time on the Wem.:stock matter. 
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7. If this court allows appellant's Motion to Reconsider and Vacate Dismissal I 
will do my utmost to work on a revision of his opening brief simultaneously with my 
work on the Martin and Sfaico matters. Once those briefs are filed I propose, in 
reco$Dition of the history of this appeal, to make that revi~ion my fu:st priority. If 
continuance of the Weinstock matter is granted, all of these matters will advance on 
my docket by several weeks. 

8. Based on what I know of the present case and on my prior obligations as set 
forth above, an extension of time to and including July 16, 2018, would be 
reasonable to allow me lo revise appellant's opening brief for review and filing by 
counsel of record. I would expect that date to advance if a continuance is allowed in 
the Weinstock case. 

Under penalties as provided by law pursuant to Section 1-109 of the Code of 
Civil Procedure, the undersigned certifies that the statements set forth in this 
instrument are true and correct, except as to rnatters therein state to be on 
information and belief, and as to such matters the undersigned certifies that he 
verily believes the same to be true. 

/s/ Joshua Sachs 

May 23, 21.n8 
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CLn~ o,nm COURT 

(847) 695-3750 

June [31 20 rn 

John Paul Carroll 
Law office of John Paul Carroll 
608, S. Washington St 
NaperviUe, n. 60540 

RE: People v. Castellanos John 
General No.: 2-17-0605 
County: DuPage County 
Tria Court No: 12CFU07 

STATS OF IU.INOlS 

APPELLATE COURT 
SBCOND DISTRICT 

55 SYMPHONY WAY 
8LOJ.N'1 lL60120 

IDD 
(847) 6'95--0092 

The Court today denied the petition for :rehearing ti led in the a bow entitled <;ause. The mandate 
of this Court wil issue 35 days from today unless othcrwist: ordered by tbis court or a petition 
for leave kl· appeal is filed in lbe Illinois Sujpreme Court. 

Motion by appeUant ,to reconsider is denied. 

Honorable Donald C. Hudson 
Honorable Mary S. Schostok 
Honorable Robert B. Spen.ce 

Robert .l. Mangan 
Clerk of m~ Appellate Coun 

cc: Joshua Sach!1 
Kristin Marie Sch i.nd 
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Rl'Om: J:llltJeile· @@le: 
Q:i~n:o Catialbn 
rw1i 723:i ®rtm rni@..m!~er;iil'.lc@"!r~l-com 
?.11.HI RI!: Peopltl v. Jenn Ciiiwll.JnQS (motions denied U} 
Tu~!lY, luly J. 7, 2.018 ,:OO:rJ7 PM 

We were hired to do the post conviction petition. 

On Tue Jul 11; 2018, 1: 3 6 PM Cristina Caballero <ccabaUf.lll@~pydavlaw .. com> w.mle:: 

Why wouldn't Mr. Sachs appeal? l don't understand. 

SpyDavSig 

JI 

li o.kLXlin 1fb 

Cristina Caballe~o 
Paralegal to Kimberly A. Davis, Dongtas S. Strohm 
and Andre,a L . . Kmak 

SpyratosDavis LLC 

1001 Warrenville R.M.d Suite 110 

UsJe, IL 605.32 

Dinct: 630.810.9067 I Fax: 630.%3.8733 

. www awctwlow qom 

Pk-,ise be: ~d~ist:d lb~, !iJ;j, c~IIUl:it and II.Cl)' lilts 1m l l BJ(: t'Willi.leuti1d ilt~y-c:ljt:,l;!,l ~i:nnmuncwtii.m W- lll!IY ~lbcrwilie 
be pri,..~t:<l oc ~tn1lal, and arr.: mndl:d so1d.y for di(: indi.,iduul ur cptity w whom til~y ur,:addrcsscd. l.t'you mi 

lllJI lill\'.: Lllkuu!:d ~"lpU:!lt. picas,; dCI not read, copy l,lf re-lr.W•SIIDI I.bi~ OOIIUlluml.'Ul1int but d,;,I~ it i~ly ~(( 
(O~lQCI me lo ,wiify =' that YoU ~,..~ l"ClC(lt~ th~ \.'IIJllll.!llllllC11liui1 iJJ mw. Any yiw.uihqrii.!Qd di~mi11eti011. 
di5bil:Mion or OO(l~i1,g off hi~ C1Jmrrmnica!ioo i:s sl!riolly pn,hibi 100, 

From~ MicheUe Go112:alez f mailto:micheUe,IW>Z,esg@mail S:Qm] 
Sent; Tuesday, July 17, 2018 1 :06 PM 
To: Cristina CabRI I ero ---~;ecabal lero@-s.P.)'.tf<1vh1 w. com> 
S!.lbjeet; RE: Peop]e v. John CMteUanos 

No. He wUI not You will h-atve lo hire an attorney if you would like to appeal to the supreme 
court. 

On Jul 17 2018 l 2:56 PM, "Cristina Cabailero" <ocaboJ iew@sw,davJaw,cow>-wrote: 

I take it that at this point, Joshua Sachs will appeal the decision -th en oorrnct? 

Cristina Caballero 
Para legal to l{jmberly A, Davis. Douglas s. Str,obm 
a:nd Andrea L, Kmak 
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